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or subject to a form of force not constituting armed attack
to take reasonable measures for its security and the defence
of its vital interests and without prejudice to its obligation
immediately to report to the competent international authority
the threat or pressure to which # has been subjected and
the measures taken ; .

“(h) An exception to the principle set forth in Article 2,
paragraph 4, of the Charter shall also be made in cases of
the use of force by order of a competent organ of the
United Nations or uader its authority, or by a regional
agency acting with the express authorization of the Security
Council (Article 53)7. .

(v) Lialy, Netherlands (AJAC.125/L.24)

“3. Nothing in the foregoing paragraphs affects the lawful
use of force in conformity with the relevant provisions of
the United Nations Charter”.

Y. The principle that Siates shall setile their
international disputes by peaceful means in
such a manner that international peace and
security and justice are not endangered?®?

A. WRITTEN PROPOSALS

157. In regard to the above principle four written
proposals were submitied: one by Czechoslovakia: one
jointly by Dahomey, Italy, Japan, Madagascar and the
Netherlands ; one jointly by Chile; and one jointly by
Algeria, Burma, Cameroon, Ghana, Kenya, Lebanon,

* Nigeria, Syria, the United Arab Republic and Yugo-
slavia. The texis of the foregoing proposals are given
below in the order in which they were submitted to
the Special Committee.

158. Proposal by Czechoslovakia (A/AC.125/1..16,
part 1)

“1. Every State shall settle its international disputes solely
by peaceful means so that international peace, security and
justice are not endangered.

“2. Having regard to the circumstances and the nature of
the dispate, the parties to any international dispttte shall
first seek its just settlement by negotiation, and shall use,
whenever appropriate and by <common agreement, inguiry,
mediation, concillation, arbitration, judicial settlement, resort
to regional agencies or arrangements, in strict accord with
the Charter of the United Nations, or other peaceful means.

“3. International! disputes shall be settled on the basis of
the sovereign equality of States, in the spirit of understand-

ing and without the use of any form of pressure.

“ ”
ana

159. Joint proposal by Dahomey, Italy, Japan, Mada-
gascar and the Netherlands (A/AC.125/L.25 and
Add.1):

“1. The principle of the peaceful settlement of interma-
tional disputes set forth in Asticle 2, paragraph 3, of the
United Nations Charter, is a corollary of the prohibition
of the threat or use of force, and, as such, the expression
of a universal fegal conviction of the international community.

“2. Accordingly,

“(a) All States shall settle their international disputes
by peaceful means in such a manner that international peace
and security, and justice, are not endangered;

“{b) The parties to any such dispute shall seek a solution
by negotiation, inquiry, good offices or mediation, conciliation,
arbitration, judicial settlement, resort fo regional agencies
or arrangements, or other peaceful means of their own
choice’;

“(¢) Failure to reach a solution by zny of the above
means does not absolve the parties from the duty of con-
tinuing to seek seftlement of the dispute by peaceful means;

22 An account of the consideration of this principle by the
1964 Special Committee appears in chapter IV of its report
(A/5746).

“(d) Recourse to or acceptance of a settlement procedure,
including any obligation frecly undertaken to submit exist-
ing or future disputes to any particular procedure, shall not
be regarded as incompatible with sovereign equality.

“3. In order to ensure the more effective application of
the foregoing principle; |

“{a) Legal disputes should as a general rule be referred
by the parties to the International Court of Justice, and in
particular States should endeavour to accept the jurisdiction
of the International Court of Justice pursuam to Article 36,
paragraph 2, of the Statute of the Court.

“(b) General multilateral agreements, concluded under the
auspices of the United Nations, should provide that disputes
relating to the interpretation or application of the agreement,
and which the parties have not been able to settle by nego-
tiation, or any other peaceful means, may be referred on
the application of any party to the International Court of
Justice or to an arbitral tribunal, the members of which are 1
appointed by the parfies, or, failing such appointment, by 4
an appropriate organ of the United Nations.

“(¢) Members of the United Nations and United Natious
organs should continue their efforts in the field of codifica-
tion and progressive development of international law with
a view to strengthening the legal basis of the judicial settle-
ment of dispittes.

“(d) The competent organs of the United Nations should
avail themselves more fully of the powers and functions con-
ferred upon them by the Charter in the field of peaceful
settlement, with a view to ensuring that all dispuies are
settled by peaceful meuns in such a mamnner that not enly
international peace and security but also justice is preserved.”

160. Draft resolution by Chile (A/AC.125/1.26):

“The Special Committee, bearing in mind:

“(a) That the Preamble of the Charter of the United
Nations proclaims the need for States to practise tolerance
and live together in peace with one ancther as good
neighbours,

“(B) That Article 1, paragraph 2, of the Charter declares
that one of the purposes of the United Nations is to develop
friendly relations among nations,

“{c} That Article 2, paragraph 3, of the Charter declares
that all Members of the United Nations shall settle their
international disputes by peaceful means in such a marner
that international peace and security, and justice, are not
endangered, ' -

“Declares:

“l. That States are obliged to settle all their disputes
whatsoever by such peaceful means as they deem appropriite,
without prejudice to the provisions of the jnternational agree-
ments i1 force and of the generally recognized norms of .-
international law;

“2. That, ence a procedure for pacific settlement has been.
initiated, States have an obligation to refrain from. changing,
the de facto situation which gave rise to the dispute and
to take preventive measures against the creation or aggrayas
tion of any tension which might endanger peace; )

“3. That any pacific settlement of an international dispute
must be based on justice and must take into account the
maintenance of international peace and security ; and

“4. That, by virtue of Articles 52, paragraph 4, and 1
of the Charier of the United Nations, the right to have
recourse 0 & regional agency in pursuit of a pacific settlé-
ment of a dispute does not preclude or diminish the right
of any State to have recourse direct to the United Nation
in defence of its rights” :

161. Joint proposal by Algeria, Burma, Camergon
Ghana, Kenya, Lebanon, Nigeria, Syria, the Unifed
Arab Republic and Yugoslavia (A/AC.125/1.27)

“L Every State shall settle its disputes with other States
by peaceful means, in such a manner that international peace

and security, and justice, are not endangered; i

“2. States shall accordingly seck early and just seftl ment
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of their international disputes by negotiation, inquiry, media-
tien, conciliation, arbitration, judicial setflement, resort to
regional agencies or arrangements or other peaceful means

of their own choice, as may be appropriate to the circum- -

stances and nature of each case and as agreed to by the
parties concerned;

“3. States should, as far as possible, inciude in the bilateral
and multilateral agreements to which they become parties,
provisions concerning the particular peaceful means by which
they desire to settle their differences;

“4. In seeking a peaceful settlement the parties to a
dispute, as well as other States, shall refrain from any
action which may aggravate the situation and shall act in
accordance with the purposes and principles of the Charter
of the United Nations and the provisions of this chapter.”

B. Desate’

1. General commenis

162. The principle of the pacific settlement of dis-
putes was discussed by the Special Committee at ifs
twenty-seventh to thirty-third meetings between 28 and
31 March 1966, and at its forty-ninth meeting on
21 April 1966, All the representatives who took part in
the debate recognized that the principle, as embodied
in the United Nations Charter constituted a funda-
mental principle of contemporary international law
which was of tniversal application and expressed the
hope that agreement would soon be reached on a state-
ment of the principle acceptable to all.

163. Many representatives stressed the great im-
portance of the principle of pacific settlement of inter-
national disputes which was the logical corollary of
the prohibition of the threat or use of force in interna-
tional relations, and recalled that the drafters of the
Charter had endeavoured to establish a new interna-
tional order in which change and adjustment could
be effected only by peaceful means. The renunciation
of the threat or use of force presoribed in the United
Nations Charter had been predicated on the assumption
that peace, security and justice would be assured by
the application of peaceful means of settlement ¢o the
solution of international disputes. Rigorous observance
of the principle of pacific settlement of disputes and
umiversal application in concrete situations of the vari-
cus means of peaceful settlement referred to inm the
Charter would help to bring about an international
order in which the necessary change could be effected
without destroying stability. Some representatives con-
sidered that while generally accepted machinery for the
resolution of international comflicts existed in the
Charter, it had not atways been used to the best ad-
vanitage and it was therefore urgently necessary to
strengthen the will of the intermatiomal commmumity to
seftle international disputes by peaceful means.

164. It was pointed out that, unlike other principles,
the purpose of which was to remove the causes of inter-
national disputes, this principle was concerned with
what should be done to settle disputes once they
had arisen. If it was not accepted and applied by all
States, the other principles studied by the Special Com-
mttee would be short-lived. The international commu-
ity and interpational law could not develop or survive

- States were permitted to settle their disputes by force.

. 165. It was also emphasized that the principle of
the pacific settlement of internatiomal disputes was

?k_)'fé_&iy related to other fundamental principles of the
Usiited Nations Charter. In addition to being a logical
Corollary of the principle of the prohibition of the threat

or use of force, the principle of the pacific settlement

¢

of disputes was also linked to the principles of the
sovereign equality of States and non-intervention. It
was, therefore, of paramount importance for the pro-
motion of friendly relations and co-operation among
States, the strengthening of peaceful coexistenice and
the maintenance of international peace and security, Its
application was especially important at the present stage
because of the interdependence of States in the modern
world and the development of weapens of mass destruc-
tion. In undertaking the formulations of the principle,
therefore, the Committee must endeavour to strengthen
it and to make sure that no one could evade the legal
obligation that it established.

166. It was generally recognized that Article 2, pam-
graph 3, of the Charter constituted a legal and universal
statement of the principle of peaceful settlement of
international disputes. In formulafing that principle,
consideration should also be given to other - Charter
provisions, especially the Preamble, Article I, para-
graph 1, and Chapter VI. Nevertheless, during the
debate, there were some differences of opinjon as re-
gards the most appropriate procedure and miethod for
the formulation of the principle. Thus, while some
representatives favoured a franscription of the relevant
provisions of the Charter, supplemented by some addi-
tional elements, others, on the contrary, stressed that
the Special Committee’s task went beyond a ‘mere
repetition of Charter language. According to those
representatives, the Special Committee should formulate
the principle in conformity with the Charter, but should
also take into consideration the need for progressive
development of the principle and the need to maintain
and strengthen international peace and security. On the
other hand, a number of representatives preferred
merely to state the material components of the piin-
ciple, while others stressed the advisability of inchuding
in the statement certain general recommendations with
a view to ensuring more effective application. The latter
approach was thought by some representatives not to
meet the methodological critenia used by the Special
Committee in its work of codification and, at the same
time, to be likely to complicate the preparation of a
text acceptable to all. The meaning and scope of the
principle should be stated without a detailed study of
the general application of the principle itself or of each
sepatrate means of pacific settlement. Lastly, other repre-
sentatives stated that they preferred that only rules
of international law should be included in the formu-
lation of the principle, but that they would not oppose
the inclusion of recommendations de lege ferenda if
that was acceptable io the majority.

167. One representative emphasized that, if the Spe-
cia] Committee was to come to an agreement on the way
in which the principle of pacific settlement of disputes
was to be stated, it had to examine the principle in
a rather wider context than that of the Charter. Since
the principle was applied in international affairs through
the use of the various means of pacific settlement based
on customary law and ireaty law, it was obvious, in
his opinion, that the Special Committee could not con-
fine itself to repeating what was already established
in the Charter. The Special Committee should take
the Charter as a point of departure, but it must also
establish subsidiary rules and find cut how best to
apply them. That would be fully in conformity with
the resotutions of the General Assembly on the consid-
eration of principles concerning friendly relations and
co-operation among States. In conclusion, that repre-
sentative suggested that the Special Committee shonld




50 General Assembly—Twenty-first Session—Annexes

follow the methods used by the Intermational Law
Commission.
168. Some representatives considered that the real

problem involved in the principle of the pacific settle- |

ment of disputes lay, not in its statement or definition,
but rather, and above all, in the application by States
of the existing means of settling disputes. One of these
representatives stated that, of the two tasks assigned
to the Special Committee by General Assembly reso-
Iutions 1966 (XVIII), concerning, respectively, the
problems involved in the more effective application of
the rules of the Charter and those involved in the
progressive development of those rules, it was mainly
the former which was at issue in the present case and
the Special Committee should try first to establish why,
since the rules set forth in the Charter were not in
dispute, they were not applied more effectively and
consistently by States, and secondly to remedy that
situation. In the view of this representative, the devel-
opment of the Charter principles concerning the pacific
settlement of disputes must follow and not precede a
thorough study of the terms on which States applied
the prineciple.

169. Some representatives recalled, as tangible proof
of a contribution to the establishment of a harmonious
and civilized international soclety, that their respective
countries were parties to many ireaties containing
pacific settlement clauses or had offered to submit
disputes to a given means of settlement. The signing
of the Tashkent Declaration of 19662 the agreement
concluded between India and Pakistan for the seftle-
ment of their dispute concerning the Rann of Kutch2*
the agreement between Argentina and Chile to submit
to arbitration, pursuant to their 1902 General Treaty
of Arbitration,® frontier problem on which a tribunal
sitting in London would soon take a decision, and the
agreement concluded at Geneva in February 1966 be-
tween Venezuela and the United Kingdom with a view
to the pacific settfement of the dispute concerning the
frontier of British Guiana®® were cited as important
recent examples of the practical application of the prin-
aiple of pacific settlement of international disputes.

170. In the course of the debate, in addition to the
United Nations Charter, the following were cited as
examples of international instruments and documents
in which the principle of pacific settlement of interna-
tional disputes was recognized in one way or another:
the Charter of the Organization of American States
of 30 April 1948,% the Bandung Declaration,®® the
Belgrade Declaration,? the Programme for Peace and
International Co-operation adopted by the Caire Con-
ference®® the Charter of the Organization of Central
American States, signed at Panama City on 12 De-
cemher 1962, establishing a new Central American
Court of Justice,®* the Protocol of Mediation, Concilia-

28 Officiel Records of the Secwrity Council, Twenty-first
Year, Supplement for Jawuary, February and March 1966,
docutnent S/7221.

24 [hid,, Twentieth Year, Supplement for Tuly, August ond
September 1965, document 5/6507.

28 American Jowrnal of International Law (Washington,
D.C)), vol. I, Supplement, 1907,

26 United Nations, Treaty Series, vol. 561.

27 Ibid., vol. 119,

28 American Foreign Policy, 1950-1955 (Washington, D.C,
1957), vol. 11,

28 journal of the Belgrade Conference, No. 5, 6 September

1661,
a0 A /5763, mimeographed.
31 dyperican Jouwrna,
D.C), vol. 58, 1964,

. Madagascar and the Netherlands;

I of International Law (Washington, .

tion and Arbitration adopted on 21 July 1964 by the
Organization of African Unity,?? and the Convention
on the Settlement of Investment Disputes concluded
on 18 March 1965 under the auspices of the Interna-
tional Bank for Reconstruction and Development. One
representative also cited the Washington agreement of
1907 among the republics of Central America estab-
lishing a Court of Justice with very wide jurisdiction
as an instrument which set a historic precedent in the
matter of peaceful settlement.®¥

171. Finally, a number of representatives regretted
that during the twentieth session of the General As-
sembly, the Special Political Commitiee had not had
time for a detailed examination of the item “Peaceful
settlement of disputes” and had therefore decided to
remit consideration of that item to the twenty-first
session of the General Assembly.3* Those representa-
tives emphasized that there was no conflict between the
work of the Special Committee on this principle and
the item “Peaceful settlement of disputes” discussed in
the Special Political Committee of the General As-
sembly. They pointed out that the examination being
carried out by the Sixth Commitiee and the Special
Committee was directed towards the progressive devel-
opment and codification of the principle of the peaceful
settlement of disputes, while the Special Political Com-
mittee proposed to carry out a penetrating study of
the question of the peaceful settlement of disputes in
afl its political and legal aspects and to consider the
possibility of improving existing means or procedures
of settlement with a view to adopting practical measures
which would enable States to have greater recourse fo
such means. The Special Political Committee’s examina-
tien of the item would be greatly facilitated if the .
Special Committee and the Sixth Committee could reach -
agreement as soon as possible on a formudation of the
principle of peaceful settlement of international disputes
defining the contents and scope of the principle. -

2. The obligation to seitle international disputes 53’
pegceful wmeans

172. The representatives who took part in the debaf
recognized the principle that States should settle thet
international disputes by peaceful means as a universdl
legal obligation established by contemporary intetraZ
tional law and laid down in Article 2, paragraph 3
the Charter. The four proposals suhmitted in &
nexion with the principle of peaceful settlement ¢gm
tained provisions stipulating that this general
obligation was incumbent on all States. The pro
were in paragraphs 1 and 2 of the proposal submiff
by Czechoslovakia; in paragraphs 1 and 2 (2) of t
jolnt proposal submitted by Dahomey, Italy,

mitted by Algema, Burma, Cameroon, Ghana, |
Lebanon, Nigeria, Syria, United Arab Republi¢ :
Yugoslavia (see paras. 158-161 above).

173. Representatives who spoke in the debal
ported the wording and the approach of one GF

82 Resolutions ond Recommendations of the First Session o,
the Assembly of Heads of State ond Government and Thir
Session of the Council of Ministers. ) :

88 American Journal of International Law (Washingt
D.CJ, vol. 2, Supplement, 1908,

34 Official Records of the General Assembly, Twentieth
sion, Annexes, agenda item 99, document A/6187. :
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of the proposals submitted and said that in general
they reflected the relevant provisions of the Charter
and would therefore be a firm basis on which the
general obligation to seftle international disputes by
peaceful means could be formulated without great diffi-
culty and in a manner acceptable to all. Nevertheless,
some specific aspects of those proposals gave rise to
a number of divergent comiments. The main points on
which comuments were made are set forth below.

(a) The settlement of international disputes by peaceful
means as “the expression of o universal legal con-
viclion of the international community”

174. Paragraph 1 of the proposal submitted by
Dahomey, [taly, Japan, Madagascar and Netherlands
(sce para. 159 above) stated that the principle set
forth in Article 2, paragraph 3, of the United Nations
Charter was © a corollary of the prohibition of the threat
or use of force and, as such, the expression of a uni-
versal legal conviction of the international community”.
Some representatives had no objection to the inclusion
of such a provision in the enunciation of the principle,
while others considered it inappropriate and felt that
it should be deleted. One of the latter indicated that
the principle of peacefu] settlement was related to sev-
eral other principles and that it might be a mistake
to single out the principle of the prohibition of the
threat or use of force in that regard.

(b) Category of disputes to which the obligation of
peaceful settlement applies

175. In the view of some representatives, while
Article 2, paragraph 3, of the Charter was worded in
general terms, Article 33 referred to any dispute “the
continuation of which is likely to endanger the main-
tenance of international peace and security”. Therefore,
Members were required to submit to the methods of
peaceful setilement specified in the Charter only dis-
putes which endangered international peace and se-
curity. If no danger existed, nothing in the Charter
obliged Members to seek an immediate solution. Their
only obligation was to refrain from the use of force
in seeking a solution. One representative stated that a
minor dispute might thus remain unsolved and even-
tually be forgotten. He also noted that in that respect
Article 2, paragraph 3, of the Charter was reminiscent
of article 2 of the Briand-Kellogg Pact, in that under
it the general duty to settle any international dispute
by peaceful means was an imperfect obligation.

176. Other representatives, on the other hand, af-
firmed that the obligation to settle international dis-
putes by peaceful means applied to all disputes.
Although Article 33 of the Charter dealt specifically
with disputes likely to endanger the maintenance of
international peace and security, less serious disputes
were covered by the more general provision in Article Z,
paragraph 3, as was confirmed by the terms of the
Preamble to the Charter proclaiming the desire of
peoples to “live together in peace with one another”
and by Asrticle 1, paragraph 2, of the Charter which
laid down that one of the purposes of the United
Nations was to develop friendly relations among na-
tions. These representatives were in favour of stressing

in the formulation of the principle of the pacific settle--

ment of disputes the fact that the obligation which it

imposed applied to all international disputes.

_b' 177. Still other representatives felt that it would
¢ wiser not to raise the question of the types of dis-

pute covered in the Charter since that could give rise
to differences of interpretation on the degree to which
a particular dispute was dangerous. One representative
felt that it could be deduced from 2 reading of the
relevant provisions of the Charter that its authors dis-
tinguished between two types of dispute, depending
on the degree to which they endangered international
peace and security. He wondered what provision the
Special Committee could make in that regard in view
of the fact that disputes which did not appear to be
serious could undoubtedly have dangerous repercussions.

(¢) Setilement of disputes “solely” by peaceful means

178. Some representatives thought it desirable to
stress in the formulation of the obligation that disputes
should be settled “solely” by peaceful means, as in
paragraph 1 of the proposal submitted by Czecho-
slovakia (see para. 158 above). In their view, the addi-
tion of the word “solely” was essential in order to em-
phasize that any non-peaceful mode of settlement would
be a violation of the Charter. Other representatives,
however, did not consider that that addition was nec-
essary or appropriate, since it did mot figure in the
text of the Chaster.

(d) Settlement of dispuies on the basis of the sovereign
equality of States

179. Several representatives emphasized that inter-
national disputes must be settled without the use of
any form of pressure and on the basis of the sovereign
equality of States. The sovereignty and independence
of States parties to the dispute must in all cases be
safeguarded and the mutual dnterests of the parties
must be taken into account. That would help to remove
the fears of small States regarding the use of certain
means of settlement in the event of a dispute with more
powerfiil countries. Paragraph 3 of the proposal of
Czechoslovakia (see para. 158 above) contained a pro-
vision on these lines, which received the express sup-
port of a number of representatives.

(e) Seftlement of mternational disputes i conformity
with the dictates of justice

180. A number of representatives comsidered that
justice was a fundamental element of the principle of
the pacific settlement of disputes and pointed out that
the authors of the Charter had used the word “justice”
both in Article 1, paragraph 1, and in Article 2, para-
graph 3, in order to underline the imporiance of the
concept. If the principles of justice were not respected,
there could be no lasting settlement of disputes and
international peace and security would therefore con-
tintie to be threatened, These representatives considered
that the pacific setflement of disputes should not be
brought about at the expense of that fundamental ele-
ment. It was stated in that connexion that medinm and
small States attached considerable importance to the -
concept of justice in connexion with the settlement of
disputes and that the word “justice” should therefore
be included in the statement of the principle. In the
view of some of the representatives in question, justice
was the sine gua non for the success of means of pacific
settlement of disputes.

181. Paragraph 1 of the proposal of Czechoslovakia
{(see para. 158 above), paragraph 2 (a) of the proposal
of Dahomey, Italy, Japan, Madagascar and the Nether-
lands (see para, 159 ahove), preambular sub-paragraph
(¢) of the proposal of Chile (see para, 160 above),
and paragraph 1 of the proposal of Algeria, Burma,
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Cameroon, Ghana, Kenya, Lebanon, Nigeria, Syria,
United Arab Republic and Yugoslavia (sce para. 161
above) reproduced the wording of Asticle 2, para-
graph 3, of the Charter, which lays down that interna-
tional dispuies shall be settled in such a way that
“international peace and security, and justice, are not
endangered”. Paragraph 2 of the last-mentioned pro-
posal also stipulated that States were to “seck early
and just settlement”, and paragraph 2 of the proposal
of Czechoslovakia said that States maust “first seek
[a dispute’s] just settlement by negotiating”. Para-
graph 3 (d) of the five-Power proposal (see para. 159
above) also provided that the competent organs of the
United Nations should avail themselves more fully of
their powers and functions with a view to ensuring
that all disputes were settled by peaceful means in such
a manner that not only international peace and security
but also justice was preserved.

182, Operative paragraph 3 of the proposal of Chile
{see para. 160 above) provided that “any pacific settle-
ment of an international dispute must be based on
justice and must take into account the maintenance of
international peace and security”. The sponsor of that
proposal recognized that this rule was subjective and
therefore difficult to apply, but said that # was never-
theless true that the Charter gave justice a prominent
place alongside the maintenance of international peace
and security, treating both as essential elements in the
peaceful settlement of international disputes. Some
representatives said, however, that although they agreed
that justice should prevail in the settlement of disputes
the Chilean proposal was difficult for ghem to accept
since the ferm “justice” could give rise to differing and
even distorted interpretations. It was pointed out that
Article 1, paragraph 1, of the Charter spoke of the
“principles of justice and international law”.

183. Lastly, other representatives stressed that the
word “justice” should not be used in the statement of
the principle of pacific settlement in such a way as to
furnish a pretext for States which had agreed to submit
a dispute to a particular means of seftlement to reject
the solution reached, or the judgement rendered, by
simply claiming that it was unjust. Referring specifically
to decisions of the International Court of Justice, one
representative pointed out that a refusal by the parties
to recognize those decisions would endanger interna-
tional peace and security. Similarly, he added, even
when the solution of a dispute had been obtained by
non-judicial means, such as mediation or conciliation,
and that solution was based on a freely accepted for-
mula, the parties could not reject it on grounds of
justice, since otherwise anarchy would reign and no
one would have any certainty of achieving the settlement
of a dispute through recourse to methods of pacific
seftlement.

(&) The relationship between the gemeral obligation to
settle disputes peacefully and the provisions of n-
ternational agreements in force and the genevaily
recognized norms of international low

184. Paragraph 1 of the proposal of Chile (sée para.
160 above) laid down that States were obliged to settle
their disputes by such peaceful means as they deemed
appropriate “without prejudice to the provisions of the
international agreements in force and of the generally
recognized norms of international law”. The sponsor
of the proposal explained that, although States, in
fulfilment of their obligation to solve disputes by peace-

ful means had complete freedom in the choice of those
means, international agreements might indicate, in pasti-
cular cases, that one means and not another was to be
used. On the other hand, in the absence of a pre-existing
treaty or agreement between the parties regarding
the choice of a means of settlement, States could not
allow the dispute to remain unsolved, since that would
be contrary to the Charter. In such a case States were
obliged to submit the dispute to one of the means
recognized by international law and the procedures for
the use of that means were also governed by inter-
national law,

185. Some represenitatives expressed doubts and
misgivings regarding the inclusion of such a formula
in the statement of the principle. One representative
feared that it might be inferred that rights -or obliga-
tions might arise from those agreements and norms
which would be inconsistent with the general obligation
of pacific settlernent laid down in the Charter. Other
representatives had no objection to the proposal,

3. Means of peaceful settlement of international disputes

186. Provisions relating to the means of settlement
of disputes were set forth in paragraph 2 of the proposal
submitted by Czechoslovakia; in sub-paragraph 2 (&)
of the joint proposal submitted by Dahomey, Italy,
Japan, Madagascar and the Netherlands; and in para-
graph 2 of the joint amendment submitted by Algeria,
Burma, Cameroon, Ghana, Kenya, Lebanon, Nigeria,
Syria, the United Arab Republic and Yugoslavia (see
paras. 158, 159 and 161 above).

187. AH representatives who spoke on the question
recognized that both under the system of Chapfer
VI of the United Nations Charter and under getiei4l
international law, and subject to their views on provi
sions” of agreements regarding settlement and neri
of general international law (see paragraphs 184~
above, and paragraphs 192, 236-238 below), the Stite
parties to a dispute were free to choose the method &
peaceful settlement they bhelieved most suitable
adequate for the resolution of the conflict. The commén
will of the parties, which would naturally be baset
the nature of the dispute and the specific circumstan
swrrounding it, were decisive in the selection of
method of settlement.

182. It was stated that the Charter establish
flexible and diversified system for the seftleme
disputes by Hsting in Article 33, patagraph 1,
of means and adding that parties could also
solution by “other peaceful means of their own
Many representatives pointed out that all the means of
settlement had advantages and disadvantages and tha
it was accordingly not desirable to recommerid an:
particular means in preference to another in a legal
document. Indeed it was impossible, in the view of
soine representatives, to decide in advance which mieans
States should employ in settling their differences, of
to establish an order of priority among them: it
for the States concerned to make their own choice
each specific case, of the method they deeme
appropriate for the solution of the particular i
Attempting to establish an order of preference
means over others would, in their opinion, d
technique of settlement of international dispute .
introducing an element of rigidity that would clash wi
the flexible system provided in the Charter, SomeTepr.
sentatives stated that an attempt to Hmit the fréed
of States in choosing the methods of settlement ¢
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considered most appropriate would be incompatible with
the principle of the sovereign equality of States.

189. Several representatives stated that they could
not support any proposal which would have the formula-
tion of the principle stress the importance of one means
of settlement over another, since that in their view
would run counter to the Charter. Those representatives
consequently preferred, on that point, the language of
the fivePower proposal (see para. 59 above) or the
ten-Power proposal (see para. 161) to that of the
proposal -of Czechoslovakia, reproduced above in para-
graph 158, While recognizing that the Czechoslovak
fext was a considerable compromise effort intended to
take account of views expressed at the Mexico City
session of the 1964 Special Committee, those repre-
sentaiives held that the new text still had certain
elements of ambiguity. Other members favoured the
wording used in the proposal of Czechoslovakia. In their
view neither Article 33 of the Charter nor international
law gave rise to any objection to a text on the principle
of the peacefud settlement of disputes stressing the
practical importance of centain means of settlement over
others, provided that the freedom of States to choose
thé means they thought best by common agreement
was not impaired. One representative suggested that
the two ideas were fully compatible, since the different
means of peaceful seltlement had developed as a result
of the evolution of relations between States and inter-
national organizations, That evolution had occurred
within the context of customary law, without direct
connexion with the Charter.

(a) Obligation of the parties to have recourse to one of
the wmeans of settlement listed in Ariicle 33, para-
graph 1, of the Charter before referring the dispute
to the Security Council

190. Several representatives stated that under the
Charter States should choose the method they thought
most likely to lead to a satisfactory solution before
referring a dispute to any organ of the United Nations,
and particularly the Security Council, but that they
were not obliged to exhaust in the order in which they
were listed in Article 33 of the Charter all the means of
2 scttlement there enumerated. Their only duty was to
seek a settlement by one or other of those means. If
those means failed, the parties were then required,
under Article 37, paragraph 1, to refer the dispute
to the Security Council. The Council could then recom-
mend methods of adjustment or such terms of settlement
as it might consider appropriate and could also, if the
dispute in question was a legal one, recormmend that it
should be referred to the International Court of Justice,
but under the Charter all such recommendations were
not binding on the parties. The same representatives did
not consider it appropriate that the formudation of the
principle should include provisions imposing on States
legal obligations which went beyond the requirements of
the Charter in that connesion.

191, One representative referred to the significance
of the words “first of all” in Article 33, paragraph 1
of the Charter and to the dangers of including those
words in formule that had a different context. Ac-
tording to the same representative, it was clear from
the provisions of Chapter V1 of the Charter that the
words “first of all” in Article 33 meant that States
ShOUid “as a first step” seelc a solution by the means
=j9£'_]3€acefu'1. settlement enumerated in that Article, and
‘that only if they failed to reach a solution by one of

those means should they then have mecourse to the
Security Council. Used in a formula outside the confext
of Chapter VI of the Charter the expression “first of
all” was open to a very dangerous interpretation:
namely that, once the means of seftlement provided for
in Asrticle 33, paragraph 1, had been exhausted, the
parties were entitled, if no agreement was reached, to
resort to other than peaceful means.

(b) Declaration by States, in general or special form,
of their consent to the submission of a dispute to a
pavticular means of settlement

192. Omne representative indicated that States could

declare their consent to the submission of a dispute to
a particular means of peaceful setlement either
generally, as for example by accepting the optional
clause provided in parsgraph 2 of Article 36 of the
Statute of the Intermational Court of Justice, or
specially, in the form they deemed most appropriate,
but that in the present state of international law it was
necessary that their consent should be declared in some
form or other.

(¢) Relationship between the kind of dispuie and the
means of settlement

193. Some representatives pointed out that some
disputes—those, for instance, in which changes in an
existing juridical situation are demanded—could more
appropriately be dealt with by negotiation, conciliation
or mediation, but that there were others, relating to the
interpretation and application of international law,
which were mare suitable for arbitration and judicial
seftlement. Another representative grouped the means
of settlement in three categories according to the kind
of dispute for which they seemed most appropriate:

() quasi-judicial means, such as negotiation, inquiry,

good offices, mediation and conciliation, which might
be used in settling political disputes; (&) arbitration and
judicial setilement, by which purely legal disputes
could he settled; and (c) resort to regional agencies
or arrangements, to settle regional or local disputes.

(d) Questions relating to each of the recognized means
of peaceful seitlement of disputes

194, Although the Special Committee did not study

*in detail all the problems relevant to each of the recog-

nized means of peaceful settlement of disputes, some
proposals submutted and opinions expressed in the
course of the debate led to an exchange of views—which
brought to light some differences—on the importance
and merits of some of those means, the place they
otght to ocoupy in any formulation of the principle of
the peaceful settlement of disputes, how useful they
would be for the practical solution of international

disputes, and certain other matters relating to various .

aspects of application.

(i) Negotiation

195. As at the 1964 Special Comumittee’s session in
Mexico City, the debate on this means of settlesnent
centred on the question of the necessity for or desir-
ability of laying special emphasis on negotiaton as
against the other means of pacific settlement set forth
in the Charter. Since paragraph 2 of the proposal sub-
tmitted by Czechoslovakia (see para. 138 above) tended
to emphasize negotiation and to raise it above the other
means of pacific settlement, it was used as a point of
departure by representatives who spoke on this question.
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196. Some representatives stressed that negotiation
was the most useful and important means of peaceful
settlement, and that the Charter, by listing it first in
Article 33, paragraph 1, recognized its primacy. They
therefore supported the above-mentioned provision of
the proposal submitted by Czechoslovakia. At the same
time, they said that they had no intention of minimizing,
disregarding or denying the role played by the other
means of setflement or the freedom of the parties to
choose the means they preferred, but wished merely to
put on record the undeniable fact that in their inter-
national affairs, including legal disputes, States had
recourse to negotiation more frequently than to any
other means of settlement. That was due to the intrinsic
nature of negotiation, a direct, prompt and flexible
means of settling all kinds of disputes. In most cases,
negotiation would be most conducive to positive and
lasting results. It was stated that the paramount role
played by negotiation had been consecrated in many
and diverse interpational instruments and that the
history of internatiomal relations abounded in examples
of settlement arrived at through negotiations.

197. The above-mentioned representatives were un-
able to accept the interpretation that it was by chance
that the authors of the Charter had given negotiation
first place in Article 33, but thought it must be as-
sumed that in so doing they had wished to mark their
approval of the undeniable tendency of States to resost
in the first place to negotiation in seeking to settle
international disputes. The sponsor of the proposal
concerned emphasized in part II of the proposal that
Article 33 should not be considered in isolation, but
rather as a prologue to Chapter VI of the Charter; the
interpretation must therefore be that the Charter gave
first place to negotiation as a means of settlement. He
believed that that was perfectly proper, negotiation being
a method which could not be unilaterally renounced.
The sponsor of the above-mentioned proposal added
that, since it nevertheless was the parties to a given
dispute who were better placed than anyone else to
judge whether it should be settled by a means other
than negotiation, the list of those means was preceded,
in the proposed text, by the phrase “and shall use,
whenever appropriate and by common agreement”.

198. In addition, those who believed that the role
played by mnegotiation in the peaceful settlement of
disputes deserved to be stressed pointed out that, since
in their view the choice of a means of peaceful set-
tlement could not be imposed upon States nor decided
on beforchand, in order for the parties to a given
dispute {reely to select by common agreement the means
of settlement they wished to use, having regard to the
nature of the dispute and the relevant circumstances,
they would necessarily have to resort to negotiation.
One of those representatives considered it self-evident
that the parties {0 a dispute must first seek a settlement
by negotiation before having recourse to judicial settle-
ment, a principle which seemed to be borne out by most
bilateral treaties concerning the peaceful settlement of
international disputes and which had recently been
included in the International Convention on the Elimina-
tion of All Forms of Racial Discrimination, adopted by
the General Assembly af its twentieth session (resolu-
tion 2106 (XX) of 21 December 1965).

199, Another of those representatives stated that if
negotiation was really to be a2 means of peaceful settle-
ment, it mwust conform, like any other means of
scttlement, to the principles of contemporary inter-

national law, especially the equality of rights of - -
the parties, strict respect for their sovereignty and °
their mutual interests, and non-intervention in internal -
affairs. Lastly, one representative rejected the argument .
that negotiation favoured the stronger party since,
under international law, an agreement concluded by .
coercion or fraud would not be legally binding. '

" 200. Other representatives recognized the importance
of negotiation as one of the means of settlement but -
thought that it was neither appropriate nor desirable *
to give it primacy by ascribing to it special importance

as compared with the other means. They were of the ..
opinion that the Charter did not give priority to negotia-
tion and that there was no legal basis, nor would it
be desirable to recommend the inclusion of a provision
to that effect in the formulation of the principle of
peaceful settlement as a statement de lege ferenda. 1t
was pointed out that the very concept of “negotiation”
was ambiguous as it could have more than one meaning, .
It might refer simply to negotiations designed to define
or determine the issues on which. the parties were
divided. It could also mean that the parties should
settle their disputes by making mutual CONCcessions,
But when a State considered that it was faced with
an unjustified demand presented by another State, the
method of negotiation, in so far as it could be said ‘to
involve mutual concessions, might in fact result i
injustice. While major international questions, s
as disarmament, could be resclved only by a patiefit
process of negotiation, other problems did not neges
satily yield to that kind of treatment, particularly whe
a dispute arose between two States differing in pox
and size. In that case, the smaller State might be
at a disadvantage by the use of that procedure. T,
in given circumstances, negotiation could somet

201. Where the parties to a dispute entered iato
negotiations a settlement might ensue, but in practice -
that did not always happen. If the two parties to 4
dispute were obviously equally powerful the ¥
tions might prove unfruitful and the dispute
remain unscttled for a long time, which might
constant iriction and sometimes even lead to a
of the peace. The intervention of third Powers of of
international bodies was therefore becoming increagmgly
important and it was a method which was freg
used, particularly when negotiations had failed
over, there was nothing to prevent the us both
procedures simultaneously. In addition, it should bepo
sible to have recourse to a third party or to an inte
national body at any stage of the settlemett t!
dispute, All those elements of ambiguity implicit in £
concept of negotiation would become more ki
if special importance was given to that parti “f
of peaceful settlement in formulating the prifcipl
the peaceful settlement of disputes. It was alst state
that the growing importance of other mearis ¢t
ment, such as mediation, good offices and a i
was becoming increasingly apparent. Conse
representatives in question considered that the lessons
be learnt fromi the recent practice of States sha th
(¢) a certain latitude should be allowed in he' che
of means of settlement; (b) negotiation was fot alw
the most effective means; (¢) certain types of dispt
particularly lent themselves to an arbitral of juds
solution, ‘
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202. With regard to the proposal of Czechoslovakia,
a number of representatives observed that the changes
made jn the text submitted by that same country to
the 1964 Special Committee (see A /5746, para. 129)
at Mexico City were a considerable improvernent but
that even now they were not fully consistent with the
provisions of the Charter. The changes which those
representatives regarded as improvements were the
following : (a) the transposition of the phrase “having
regard to the circumstances and the nature of the
dispute” to the beginning of the paragraph, since i
would thus apply both to negotiation and to the other
means of settlement; (b) the replacement of the words
“shall enter first into direct negotiation” in the Mexico
City text by the words “shall first seek its just settle-
ment by negotiation”; and (¢) the replacement of the
words “may also use by common agreement’” by the
phrase “shall use, whenever appropriate and by common
agreement”. The deletion of the word “direct” which
qualified “negotiation” appeared to be an improvement,
since in the view of some of those representatives it
was sometimes difficult to enter into “direct negotia-
tions” as a first step, there were negotiations which were
not direct, such as those in which recourse was had
to the intervention of third parties, and Article 33 of
the Charter mentioned “negotiation” without any
qualification. Tt was also noted with approval that the
word “just” had been inserted to describe the settlement
to be achieved through negotiation. In conclusion, it
was noted that, while the text submitted by Czechoslo-
vakia at the Mexico City session used the word “shall”
in connexion only with negotiation and used the word
“may” in connexion with the use of other means of
settlement, the new text seemed to prescribe two duties:
first, the duty to seek a settlement by negotiation, and
secondly, the duty to use, by common agreement, other
means, Nevertheless, the representatives in question
felt that they could not support the new text because
it still implied a primary and prior legal obligation
to negotiate, while the choice of the other means of
settlement was made dependent on “common agree-
ment” thereby depriving the parties of an option which
the Charter left open and differentiating between tman-
datory and optional means of settlement which could
lead to nany difficulties. Thus, for example, one repre-
sentative pointed out that, if a State refused to enter
into bilateral negotiations with another State and pre-
ferred to use another means of settlement, it might be
alleged that it had violated its international chligations.

203. There was no doubt, according to some of
those representatives, that the settlement of a dispute
must be preceded by some sort of preliminary negotia-
tion to determine the means to be used, but the proposal
of Czechoslovakia would make negotiation the principal
means for the actual settlement of the dispute, for which
there was no justification whatever in the light of
Ar.trole 33, paragraph 1, of the Charter. The two types
of negotiation were very different. In the first case
negotiation was mandatory, whereas in the second there
was nothing which bound parties to make use of that

. means of settlement frst. Neither negotiation as a

Mmeans of settlement nor any other means should be
mposed on the parties.

{h%{_ﬁ. A third group of representatives considered
< '?t% as the parties were free to choose the means of
tlement, having regard to the nature and the circum-

; HiCes 9-f the dispute, it was inadvisable to single out
tgotiation from the other means even though in

practice it might be the means most often used by
States. That would not be realistic and it might lead
to disregard for the sovereignty of the parties. One
of those representatives said that it was not to be in-
ferred from the words “first of all” in Article 33, para-
graph 1, that negotiation was in all cases the most ap-
propriate wmeans and the means which should always
be used first. Those words simply meant that the
Charter prescribed the duty of the parties to seek a
solution first of all by any of the means enumerated in
that Anrticle before having recourse to the Security
Council. Another pointed out that a formulation which
gave preference to negotiation might give rise to abuses,
since a party which did not wish to reach a settlement
could deliberately opt for negotiation knowing that the
subject of the dispute did not lend itself to negotiation.
Finally, it was emphasized that negotiation should he
entered into in good faith, without pressure of any kind,
and that in no case could the legitumate interests of a
third State or people be placed in jeopardy since those
interests must not be affected by the settlement ne-
gotiated.

205. The representatives who were opposed to
giving any preference to negotiation in #he enutneration
of the means of peaceful settlement, or considered it
inappropriate to do so, were in favour of basing that
enumeration on the text of Article 33 of the Charter. .
For that reason, they advocated basing the wording of
that provision of the principle of the peaceful settiement
of disputes on paragraph 2 (b) of the proposal of
Dahomey, Italy, Japan, Madagascar and the Nether-
lands (see para. 159 above) or on paragraph 2 of the
proposal of Algeria, Burma, Cameroon, Ghana, Kenya,
Lebanon, Nigeria, Syria, the United Arab Republic and
Yugoslavia (see para. 161 above).

200. lLastly, one representative felt that, as far as-
that question was concerned, the proposal of Czechoslo-
vakia (see para. 158 above) reflected the practice of
States and general international law more exactly than
the other texts submilted to the Special Committee,
which did not recognize the pre-eminence of negotia-
tion and its place as primus inter pares among the means
of peaceful settlement of disputes. Without wishing
to minimize the role of the other means of settlement,
he favoured the adoplion of a text which would em-
phasize the important role of megotiation in terms
similar to those of the proposal submitted to the Special
Committee at its 1964 session at Mexico City by Ghana,
India and Yugoslavia (A/AC.119/L.19) (see also A/
5746, para. 129).

(i1) Inquiry, mediotion and conciliation

207. In paragraph 2 of the proposals submitted by
Czechoslovalda ; in sub-paragraph 2 (4) of the proposal
submitted by Dahomey, Italy, Japan, Madagascar and
the Netherlands; and in paragraph 2 of the proposal
submitted by Algeria, Burma, Cameraon, Ghana, Kenya,
Lebanon, Nigeria, Syria, the United Arab Republic
and Yugoslavia (see paras. 128, 159 and 161 above),
inquiry, mediation and conciliation were mentioned
among the means of peaceful settlement. During the
discussion, mediation and conciliation were mentioned .
as being especially appropriate for the settlement of
non-legal disputes. However, one representative pointed
out that nom-judicial means of settlement, such as in-
quiry, mediation and conciliation, might fail if the
parties involved maintained their original positions and
refused to compromise. Even if the parties were disposed
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to do so, many disputes remained unsettled because
of the inheresit difficulties of these methods.

(iil) Arbitration

208. Paragraph 2 of the proposal submitted by
Czechoslovakia; sub-paragraph 2 (&) of the joint
proposal submitted by Dahomiey, Italy, Japan, Mada-
gascar and the Netherlands; and paragraph 2 in the
joint proposal submitted by Algeria, Burma, Cameroon,
Ghana, Kenya, Lebanon, Nigeria, Syria, the United
Arab Republic and Yugoslavia (see paras. 158, 159 and
161 above) all included arbitration among the means
of peaceful settlement of disputes, Some representatives
stressed the suitability of this means for the solution of
legal disputes.

200. Paragraph 3 (b) of the proposal of Dahomey,
Ttaly, Japan, Madagascar and the Netherlands (see
para. 159 above), also mentioned recourse to arbitral
tribunals in connexion with disputes relating to the
interpretation or application of conventions (see para.
242 below).

(iv) Judicial settlement

210. This means of settlement was included among
those listed in paragraph 2 of the proposal of Czechoslo-
vakia (see para. 158 above), in sub-paragraph 2 (b) of
the joint proposal by Dahomey, Italy, Japan, Mada-
gascar and the Netherlands (see para. 159 above)
and in paragraph 2 of the joint proposal submitted by
Algeria, Burma, Cameroon, Ghana, Kenya, Lebanon,
Nigeria, Syria, the United Arab Republic and Yugo-
slavia (see para. 161 above).

211. During the discussion a mnumber of repre-
sentatives stressed the advantages of this means, es-
pecially for the settlement of legal disputes. The debate
centred on the question whether, in the formulation of
the principle of the peacefu]l settlement of disputes,
mention should or should not be made of the role of the
International Court of Justice and whether # was
advisable to recommend that States should accept the
compulsory jurisdiction of the Court in accordance with
Article 36, paragraph 2, of its Statute. '

212, Some representatives said that no formulation
of the principle of the peaceful settlement of disputes
would be complete unless the Intermational Court of
Justice was mentioned. The Court was a principal
organ of the United Nations and all Member States
were ipso facto parties to its Statute; the provision ap-
pearing in Article 36, paragraph 3, of the Charter should
alse be taken imto account. Those representatives felt
that, if the aim was to encourage the judicial setileroent
of disputes, it was necessary to stremgthen the role of
the International Court of Justice. In that connexion,
the attention of the members of the Special Comunittee
was drawn to General Assembly resolution 171 (II) of
14 November 1947 which recommends “as a general
rule that States should submit their legal disputes to
the Tnternational Court of Justice”. Those represen-
tatives expressed satisfaction that certain mew States,
such as Kenya and Nigeria, had accepted the com-
pulsory jurisdiction; they expressed the hope that their
example would be followed and that those States which
had accepted the compulsory jurisdiction of the Court
with reservations would withdraw those reservations at
least in part. On that point, the representative of Japan
mentioned the proposal (A/AC.119/L.18 and Corr.1)
(see also A/5746, para. 136) made by his country dur-

ing the 1964 Special Committee’s session in Mexico
City. The representative of Nigeria recalled that his
country had accepted the compulsory jurisdiction of
the Internationa! Court of Justice on the sole condition
of reciprocity.

213. Some of those representatives pointed out that
it was imperative to study seriously the criticisms and
resefvations made by certain new States with respect
to the International Court of Justice and its function
in the peaceful settlement of disputes. Those repre-
sentatives stated that the membership of the Court
and the fact that international law was still insufficiently
developed gave rise to certain misgivings. Nevertheless,
one representalive observed that the codification and
development of international law was inevitably a slow
process and that, moreover, the interpretation of codify-
ing conventions could create difficulties. He added that
it should not be forgotten that the Court itself played
an important part in the process of developing and
establishing norms of international law. In his opinion,
the strengthening of the Court’s role would make it
easier for legal disputes between States to be resolved
in conformity with legal norms.

.

214. Those representatives who sought to include,
in the formulation of the principle of the peaceful
settlement of disputes, a reference to the role played
by the Court supported the provision contained in para-
graph 3 (a) of the proposal submitted by Dahomey,
Ttaly, Japan, Madagascar and the Netherlands (see
para. 159 above) which stipulated that as a general rule
legal disputes “‘should” be referred to the Intermational
Court of Justice and that States should endeavour o
accept the jusrisdiction of the Intermational Court of
Justice pursuamt to Article 36, paragraph 2, of thie
Statute of the Court. Similatly, paragraph 3 (&) of
the same proposal stated that general multilateral agreg-
ments concluded under the auspices of the United
Nattons should provide that disputes relating to thi
interpretation or application of the agreements whi
the parties had been unable to settle by other peace
means, might be referred to the International Coutt
Justice or to an arbitral tribunal on the applica
any patty (see paragraph 242 below). In parag
(¢) of the proposal, the sponsors also recomm
that the efforts underfaken in the field of codi
and progressive development of international law
be continued with a view to strengthening the
basis of the judicial settlement of disputes (see
graphs 246 and 247 helow)}. The sponsors expl
that the substance of the proposal was derived dir
from the provisions of the Charter and the Statiite,
the Court, in particular Article 36 of the latter. *
added that they were not trying to impose any
of conduct on States but only to make the pr
of the peaceful settlement of disputes more
In their opinion, the principle would be greatly i
ened if more States had recourse to the Court. Fof the
reason, they explained, they had confined themise '
such terms as “should” instead of “shalt”, had
the word “compulsory” before the word “juri
had used the expression “should endeavour to:
the jurisdiction”, and had made no reference
problem of the reservations which sometimes
panied acceptance of the compulsory jurisdictior
Court. Finally, in order to convince the States.wh
had expressed doubts of the desirability of thention
the role of the Court, they had included in théirprop
the provision relating to the codification of infernat
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law which appeared in paragraph 3 {(c). One of the
sponsors pointed -out that it was desirable to develop
and extend the judicial settlament of disputes for, while
other United Nations organs, such as the Secutity
Council, played a leading role in the non-judicial set-
tlement of disputes, it should not be forgotten that such
organs often remained virtually paralysed because of
serious conflicts of interest between the parties or
through lack of agreement among the permanent
members of the Council.

215. By contrast, other represeniatives opposed or
did not consider appropriate or useful any specific
reference to the Intermational Court of Justice in the
emmciation of the principle or any recomunendation for
the general acceptance of its jurisdiction and in par-
ticular of its compulsory jurisdiction. Those represen-
tatives recognized that the Court constituted one of the
principal organs of the United Nations and played an
wportant role in the development and application of
international law. Nevertheless, they stressed that,
although it had been set up for the peaceful settlement
of international disputes of a purely legal character,
the Court suffered from defects which must be reme-
died if it was to perform fully the function for which
it had been established. In that respect, it was pointed
out that the legal and political realities of international
life must not be lost sight of. If States rarely had
recourse to the International Court of Justice and
preferred other teans of peaceful settlement, it was
said they did so because they had strong reasons. More-
over, they stated, in the formulation of the principle,
priority should not be given to judicial settlement over
the other means of pesceful settlement. In that con-
nexion, it was pointed out that the Special Comumittee
should avoid formulating provisions of an institutional
character and should rather concentrate on enumerating
the basic norms underlying the principle. The Charter
did not debar Member States from setting up, by means
of treaties, permanent tribunals distinct from the Court
and from submitting their disputes to them. Adrticle
95 of the Charter expressly recognized that right.
Consequently those representatives, while admittimg that
the reference in Asticle 33 of the Charter to “judicial
settlement” meant a settlement by the International
Court of Justice, felt unable to support paragraph 3 {(a)
of the five-Power proposal (see para. 159 above).

216. According to one representative a revision of
the Statute of the Court would help to eliminate those
factors which now reduced the efficiency of that organ
as a means of settling nternational disputes. Another
representative stressed that the proposal in question,
while perfectly acceptable to his delegation, raised the
difficult problem of drawing a clear line of demarcation
between legal and political disputes. In his opinion, the
term “legal disputes” should be regarded as applying
only to those which were purely legal in character.

217. With regard to the usefulness or advisability
of adopting general declarations urging or recommend-
ing States to accept the compulsory jurisdiction of the
Int_ernational Court of Justice, a number of represen-
tatives set forth the reasons which, in their opinion,
?Kglal-ped the reluctance of many States to accept such
jurisdiction. The main arguments put forward by one
or other of those representatives were the following:
tecent international practice did not justify attempts to
extend the compulsory jurisdiction of the Court; the
- need to take into account the freedom of the parties to
Settle each specific dispute by the means which they

considered most appropriate ; the need for more equita-
ble representation in the membership of the Court; the
still vague and fragmentary state of international law.

218. Some representatives recalled that the San Fran-
cisco Conference had rejected the inclusion in the
Charter of the compulsory jurisdiction of the Inter-
national Court of Justice; they maintained that its
widespread acceptance seemed unlikely at present. That
was confirmed by the Geneva Conference of 1958 on
the law of the sea and by the Vienna Conferences of
1961 and 1963 on diplomatic relations and consular
relations respectively, at which the principle of the
compulsory jurisdiction of the Court had not bheen
accepted. It was also stated that, although the Conven-
tion on Consen{ to Marriage, Minitnury Age for Mar-
riage and Registration of Marriages (General Assembly
resolution 1763 (XVII) of 7 November 1962) provided
that disputes could be referred to the International
Court of Justice, it specified, in addition, that that could
only be done at the request of all the parties to the
dispute, if they did not agree to another means of
settlement. Similarly, it was ohserved, the negative
attitude of most States towards the draft articles on
arbitral procedure,® prepared by the International Law
Commission, was due specifically to the inclusion in that
draft of the concept of compulsory jurisdiction. Finally,
it was pointed out that many States which had accepted
the compulsory jurisdiction of the Court had attached
reservations which deprived their acceptance of any
real value.

219. With regard to the membesship of the Inter-
national Court of Justice, it was affirmed that, if it
was desired that States should be less reluctant to have
recourse to the Court and to accept its compulsory
jurisdiction, it was essential to ensure a more equitable
representation of the main forms of civilization and of
the principal legal and social systems of the present-day
world. Several representatives likewise insisted, for
the same reasons, on the need fo accelarste the progres-
sive development of international law and its codifica-
tion under Agrticle 13, paragraph 1 (a), of the Charter,
States feared that they would be subject to customary
rules of international law whick they «id not recognize
and which they bad played no part in framing, Others
added that the codification and progressive development
of international law would facilitate the elimimation of
out-dated and unjust treaties by which the colonial
Powers were guaranteed advantageous positions and
economic, political and military privileges and would
thus strengthen the comfidence of the new States in
international law and in the legal settlement of disputes.

220. Finally, one representative censidered that, even
if it was not possible in the present circumstances to
extend the compulsory jurisdiction of the International
Court of Justice, the importance of its role should at
least be indicated and should not be disregarded in the
formmulation of the principle of the peaceful settlement
of disputes, The same representative also attached
considerable importance to the advisory functions of
the Court, particularly in zreas where it was difficult
to separate the juridical elements of a problem from
the pofitical elemnents.

(v) Resort to regional agencies or arrangements
221, Resort to regional agencies or arrangements
was among the means of settlement listed in paragraph

85 Qfficial Recovds of the General Assembly, Thirieenth Ses-
ston, Supplement No. 9.
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2 of the proposal submitted by Czechoslovakia (see
para. 158 above), in sub-paragraph 2 (&) of the joint
proposal submitted by Dahomey, Italy, Japan, Mada-~
gascar and the Netherlands (see para. 159 above) and in
paragraph 2 of the joint proposal submitted by Algeria,
Burma, Cameroon, Ghana, Kenya, Lebanon, Nigeria,
Syria, the United Arab Republic and Yugosiavia (see
para. 161 above). On the other hand, paragraph 4 of
the proposal of Chile (see para. 160 above) provided
that the right to have recourse to a regional agency
did not preclude or diminish the right of any State to
have recourse direct to the United Nations in defence
of its rights.

222, Some representatives referred in their state-
ments to the merits of the method in question for the
settlement of disputes and favoured the developmment
of all the possibilities offered thereby. In that con-
nexion, certain representatives pointed out that regional
organizations were often better qualified than world
organizations to settle certain types of disputes arising
within their own region.

223. Other representatives emphasized that recourse
to regional agencies or arrangements should be in con-
-formity with the United Nations Charter and subject
to observance of the provisions of Articles 52 to 54
of the Charter. Such emphasis seemed necessary in
view of the attitude adopted by certain countries
towards the interpretation of Chapter VIII of the
Charter. That viewpoint was reflected in the proposal
of Czechoslovakia in which the words “in striet accord
with the Charter of the United Nations” were inserted
in the portion dealing with resort fo regional agencies.
That insertion did not appear necessary to one repre-
sentative, who felt, moreover, that it created a certain
ambiguity since it could be interpreted as applying not
only to regional agencies or arrangements but also to
the means of settlement which preceded them in the list.

224. The sponsor of the proposal mentioned above
(for text see para. 160) pointed out that para-
graph 4 of his proposal was not intended to
disavow or derogate from Article 52, paragraph 3,
of the Charter, but rather to make it clear that the right
in question could not prevent any party, should it deem
it necessary, from having direct recourse to the Security
Council or the General Assembly of the United Nations.
The right to have such recourse, according to that rep-
resentative, followed cleatly from Article 52, para-
graph 4, of the Charter, in conjunction with Articles
34 and 35. He added, further, that no regional agree-
ment could deny such a right and lay down an obliga-
tion to settle disputes exclusively at the regional Jevel,
since such an obligation would be jinvalid under
Article 103.

225. Some representatives expressly supported the
proposal just mentioned, or parts of it, while pointing
otit that some regional situations could endanger world
peace, and that consequently no State should be
precluded from having direct recourse to the United
Nations., Nevertheless, one representative considered
that there was no conflict—as the proposal seemed to
imply—between the provisions of the Charter re-
garding peaceful settlement and the provisions describ-
ing the functions and powers of the Security Council
and the right of Member States to have recourse to it.
The fact that a particular procedure for peaceful set-
tlement had been initiated could not alter the legal
right of a Member State to have recourse to the Council
in defence of its rights; the same was true, however,

for all methods of peaceful settlement and there was no
reason why only one such method should be singled out
for mention. Moreover, the selection of that particular
method, namely, recourse to regional agencies, seemed
to suggest a derogation from Article 52, paragraph 2,

- of the Charter, which enjoined Members to make every

effort to achieve pacific settlement of local disputes
through regional arrangements or regional agencies
before referring them to the Security Council.

(vi) Resort to the competent orgams of the United
Nations

226. Paragraph 3 (d) of the proposal of Dahomey,
Italy, Japan, Madagascar and the Netherlands (see @
para. 159 above), with a view to ensuring that the
principle of peaceful settlement would be applied in a
more effective manner, provided that the competent
organs of the United Nations “should avail themselves
more fully of the powers and functions conferred upon
them by the Charter in the field of peaceful settlement,
with & view to ensuring that all disputes are settled by
peaceful means in such a manner that not only inter-
national peace and security but also justice is preserved”.

227. The sponsors of the proposal explained that
they had sought to take into account the general desire
to develop the exercise of the powers and functions
relating to the peaceful settlement of disputes con-
ferred upon the competent organs of the United Nations
by the Charter. The States Members of the United
Nations should avail themselves more fully of the
means of settlement thus offered to them, not only in
order to avoid resort to force but also to ensure the
settlement. of the dispute itself. Consequently, that
proposal indicated that, while the settlement should
favour the maintenance of international peace and secii-
rity, it should also serve the interest of “justice”.

228 Some representatives considered that resort fo
international agencies would best ensure the improve-
ment of procedures for the peaceful settlement of
disputes, Some expressly supported the proposal (Af
AC.125/1..25). Others said that the formulation of the
principle would be more complete if it contained i
reference to resort to the organs of the United Nationg
Lastly, some representatives declared that the devel
ment of the powers vested in the General Assem
by the Charter offered particularly important prospééts
in regard to peaceful settlement, '

229. Commenting on the five-Power proposal
para. 159 above) one representative welcomed :
stress laid on the preservation of “justice” in that
proposal, but considered that a reference to mote
of the powers and functions of the competent or
of the United Nations should be inguded in a
ambular paragraph which woild cover all the prine
in the future declaration. One of the sponsors Wi
opposed to that idea and stated that the refeience,
which reflected a proposal (A/AC.119/1.22) sub-
mitted by Canada to the 1964 Special Committes (see
also A/5746, para. 135) formed an essential part
the proposal. h

(vii) Good offices

230, Some representatives considered that
list of peaceful means of seitlement to be inel
the formulation of the principle, “good offices’
be expressly added to the means specified i _
33 of the Charter. In that connexion, it was said t
the usefulness of “good offices™ had been demotistrat
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anew at Tashkent in 1966. That viewpoint was adopted
in the joint proposal submitted by Dahomey, Italy,
Japan, Madagascar and the Netherlands (see para. 159
above): in paragraph 2 (b) “good offices” was listed
among the peaceful means of settlement,

231. Other representatives did not consider it neces-
sary to add a reierence to “good offices” to the list of
peaceful means of settlement. There were three main
arguments advanced in favour of that position: (@)
“good offices” was not a means of settlement in the
strict sense of the term but merely a prelude to negotia-
tion or to the application of any other peaceful means
of settlement; (&) “good offices” was, in any event,
covered by the expression “other peaceful means” which
should come at the end of the proposed list of means
of settlement, as it did in Article 33 of the Charter; (c)
although it was possible, in theory, to distinguish be-
tween “mediation” and “good offices”, it was difficuit
to do so in practice. One representative pointed out
that in section IT of the proposal (A/AC.125/1.16)
submitted by his country, “mediation” should be in-
terpreted as including “good offices”.

4. Other questions relating to the principle of peaceful
settlement and its application
(a) Resort to means of peaceful settlement does noi
derogate from the sovereignty of States

232. This question was dealt with in paragraph 2
(d) of the proposal of Dahomey, Italy, Japan, Mada-
gascar and the Netherlands (see para. 159 above).

233. In order to remove uncertainties which some-

times existed in international relations, several repre-

sentatives supported the inclusion in the formulation
of the principle of a provision laying down that resort
to means of peaceful settlement did not derogate from
the sovereignty of States. It seemed to them that a
provision of that nature would be useful and in con-
formity with the Charter and intermational law. The
submission of a dispute to one or other of the procedures
for peaceful settlement, according to these represen-
tatives, constituted a supreme manifestation of the
‘sovereignty of the State since it was an act of its own
free will. It was also observed by one representative
that, in accepting the obligations imposed by the Charter,
Member States had accepted its provisions even if such
acceptance derogated slightly from their sovereignty.
The sponsors of the proposal in question said that, when
a third country proposed a particular mode of settle-
ment to the perties to a dispute, that should not be
regarded as impairing the sovereignty of the States
concerned. One representative said, however, that he
could not suppost the above proposal (for text see
para. 159 above) since no express mention was made
in the text of the fact that recourse to, and acceptance
of, a settlement procedure must take place on the basis
of mutual agreement between the parties.

(b) The duty to continue to seek a settlement of o
dispute

234. Paragraph 2 {c¢) of the proposal of Dahomey,
'Ifmly, Japan, Madagascar and the Netherlands (see
para. 159 above) contained a provision to the effect
~ that the failure of one means of settlement should not
- .Catise the parties to abandon their efforts to solve a
dispute peacefully.

235. Some representatives supported this proposal.
‘y e representative felt that the provision as worded
Izn the proposal was less comprehensive than Articles
25 and 37 of the Charter and suggested that the provi-

sion should be made more specific by bringing it in
line with the Articles in question. In that regard, it was
pointed out by the sponsors that their intention had
been to cover the question of the reference of disputes
to the Security Council in paragraph 3 (d) of their
proposal and not in the provision concerning the duty
to continue to seek =2 settlement. However, they
recognized that paragraph 3 (d) was addressed only
to the organs of the United Nations, and said that any
suggestion which might improve the text in that regard
would be welcomed.- Another representative said that
the idea behind the five-Power proposal was also con-
tained in the proposal submitted by Czechoslovakia
(see para. 158 above),

(c) The duty to refrain from aggraveting the situation

236. Two of the proposals submitted contained pro-
visions on the duty to refrain from aggravating the
situation, namely paragraph 2 of the proposal of Chile
(see para. 160 above) and paragraph 4 of the proposal
of Algeria, Burma, Cameroon, Ghana, Kenya, Lebanon,
Nigeria, Syria, the United Arab Republic and Yugo-
slavia (see para. 161 above). Some Tepreseniatives
expressly supported the purposes of the relevant pro-
visions of these proposals, and others said that a
formula should be found which would combine both
proposals,

237. The Chilean sponsor said that his intention
was to ensure that while a means of peaceful settlement
was being used the parties should not take action which
might aggravate the dispute, That duty on the part of
States would involve, according to this representative,
two obligations: first, that of refraining from changing
the de Jactoe situation which had given rise to the dispute;
secondly, that of taking preventive measures to aveid
or lessen tensions. At the same time, he explained that
the provision only related to the pacific settlement of
international disputes, dealt with in Chapter VI of the
Charter, and not to cases of a threat to the peace, breach
of the peace, or act of aggression covered by Chapter
VII of the Charter. In the latter case the situation would
fall under the principle of the prohibition of the threat
or use of force, so that his proposal in no way derogated
from the powers of the Security Council, under Article
40 of the Charter, to take measures to prevent an aggra-
vation of a situation of that nature, One representative,
however, thought that the proposal could have unac-
ceptable consequences if it was adopted as a statement
of law. It might imply that the mere initiation of the
procedure for peaceful settlement would oblige the
aggrieved party Immediately to acquiesce in the
status guo—which in his view would not be in accord
with the Charter. As written it would appear to pro-
hibit changes which would diminish the dispute, as well
as those which would enlarge it.

238, The sponsors of the proposal which appeared in
paragraph 161 above also indicated that its purpose was
to prevest any aggravation of a dispute which had
arisen, stressing not only the duty of the parties to the
dispute but also, and especially, the duty of third
parties in that regard. These representatives said that
external influences by third parties which were preju-
dicial to the solution of disputes must be condemned,
since they could lead to the generalization of conflicts
which were originally limited in character.

() The duty to settle tervitoridl and fromtier disputes
by peaceful means
239. None of the proposals submitted to the Special
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Committee contained any explicit reference to the duty
to settle territorial and frontier disputes by peaceful
means. In the course of the debate, however, certain
representatives referred to the serious nature of this
class of disputes and their dangers for intermationa
peace and security, stressing the importance for all
States, and particularly for the new States, that such
disputes should be resolved peacefully, One representa-
tive referred in that connexion to section VI of the
Declaration adopted by the Cairo Conference in 1964
and urged that, in the formulation of the principle of
the peaceful seftlement of disputes, an express reference
should be made to the duty of resolving solely by peace-
ful means disputes which arose from territorial and
frontier questions, such a reference being based on
paragraph 5 of the proposal submitted by Ghana, India,
and Yugoslavia (see also para. 137, A/5746) at the
session of the 1964 Special Committee.

(e) Disputes relating to the application and mderprela-
tion of conventions

240. Paragraph 3 (b) of the proposal of Dahomey,
Ttaly, Japan, Madagascar and the Netherlands (see
para. 159 above) and paragraph 3 of the proposal of
Algeria, Burma, Cameroon, Ghana, Kenya, Lebanon,
Nigeria, Syria, the United Arab Republic and Yugo-
slavia (see para. 161 above) dealt with the question
of the inclusion in international conventions of clanses
relating to the settlemnent of disputes.

241. Several representatives supported the basic idea
of thiose proposals for including i the formulation of
the principle of peaceful settlement of disputes a pro-
vision recomtnending that States should include in inter-
national agreements clauses concerning the seftlement
of disputes which arose between the parties with regard
to such agreements. Some of these representatives ex-
pressed their preference for the wording in the five-
Power proposal (see para. 159 above) while others
preferred that used in the ten-Power proposal (see
para. 161 ahove). , .

242. The sponsors of proposal A/ACI125/1..25 con-
sidered that, since the contents of general multilateral

-agreements resulted from efforts in which the enfire
infernational community participated, a State, if it
acceded to those agreements, should not have the power
to decide unilaterally on their interpretation or applica-
tion; consequently, such agreements should include
provisions on means of settlement such as arbitration,
without prejudice to the provisions of Article 95 of
the Charter, or recourse to the International Court of
Justice. Tt was pointed out that a number of agrecments
already conferred jurisdiction on the International
Court of Justice in respect of the interpretation and
application of their terms, and it was added that this
type of compulsory jurisdiction in a particular agreed
field, although more restricted in range than the optional
clause in the Statute of the Court, woild help to widen
the Court’s compulsory jurisdiction and had the merit
of being more acceptable to States. Moreover, the fact
that one party could bring the matter hefore the Count
and that the Court could render a binding judgement
might, in the view of the sponsors, promote the nego-
tiated settlement of a particular dispute.

243. The five-Power proposal, and in particular the
reference to arbitral tribunals and to the jurisdiction
of the International Court of Justice, was considered
appropriate by some representatives, but others were
opposed to the adoption in any form of a general state-

ment urging States to accept the obligation to submit
o the International Court of Justice disputes relating
to the interpretation or application of treaties and
couventions,

244. The sponsors of the ten-Power proposal con-
sidered that its text, which appeared in paragraph 161
above, was simply a reflection of international practice.
1t was frequent in international life for the contracting !
parties to mention, in the final clauses of treaties, the |
means by which they would settle any dispute which ‘
might arise between them in relation to the treaty in [
question. As that practice had brought pesitive results it
would be good to encourage it and make it a rule, This
did not imply any priority for one means of settlement
over another, or the imposition of a particular means of
settlement on the parties against their will, since the
parties themselves, by muiual agreement, would lay
down in the treaty the method or méthods which they
considered most appropriate for the settlement of POS-
sible future disputes. Tt was also pointed out that this
type of clause helped considerably to promote the settle-
ment of disputes since at the time of concluding a
treaty the parties were more indined to give their
consent to a method of settlement than after a dispute
had arisen. This approach received the support of a
number of other representatives, :

245. The five-Power proposal referred to “general
multilateral agreements concluded under the auspices
of the United Nations” whereas the ten-Power proposal
was worded more generally, referring to “bilateral and’ -
multilateral agreernents”. One representative thotig]
that the best solution would be to combine, in sorm
manner, the provisions of the two proposals on i
point,

(1) Codification and progressive development of inter-
national law

246. Some representatives stressed that the e
tion and progressive development of international ]
were of great importance as a means of obtainirig ¢
eral and unqualified acceptance of arbitration and.
judicial settlement of disputes, and that, conseqin
the work of codification undertaken within the
work of the United Nations and a number of |
international organizations should be encouraged
view was expressed in sub-paragraph 3 (c) of .
proposal submitted by Dahomey, Italy, Japan, '
gascar and the Netherlands (see para. 139 abéye),-
which, on the basis of a proposal submitted hy Ghana,”
India and Yugoslavia to the 1964 Special Comshittee :
(see also A/5746, para. 137 ) urged States Mefil -
of the United Nations and United Nafions Zron]
continue their efforts in the field of codification
progressive development of international law.

247. Certain representatives also emphasiz

the codification and progressive development of interna-
tional law would help to dispel the wisgivings of States,
particularly the new developing countrics, at the

compulsory jurisdiction of the Interpational (
Justice. By participating in the formulation
temporary international law through the p
codification and progressive development,

States would be able to play a part in bridging the g
which sometimes existed between the present-day inte]
national legal order-—which was the product of 2
when their interests had not been coni
justice. By way of example, it was mentione
regard to responsibility of States and to for
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ments many of the rules of traditional international law
conflicted with the interesis of the mew economically
weak States. '

{. DecisioN oF THE SPECIAL COMMITTEE

1. Recommendations of the Drafting Committee

248. The Drafting Committee submitted the follow-
ing recommendations (A/AC.125/6) to the Special
Committee concerning the pesceful settlement of dis-
putes:

I Texr

“1, Every State shall seitle its international disputes with
other States by peaceful means, in such a manner that inter-
national peace and seeurity, and justice, ate not endangered;

“2. States shall accordingly seek early and just settiement
of their international disputes by negotiation, inquiry, media-
tion, conciliation, arbitraiion, judicial settlement, resort to
regional agencies or arrangements or othet peaceful means
of their choice. In seeking such a setilement the parties
shall agree uwpon such peaceful means as may be appro-
priate to the circumstances and nature of the dispute;

“3. The parties to a dispute have the duty, in the event
of failure to reach a solution by any one of the above
peaceful means, to continue to seek a settlement of the dispute
by other peaceful means agreed upon by them;

“4. States parties to an international dispute, as well as
other States, shall refrain from any action which may ag-
gravate the situation so as to endanger the maintenance
of international peace and security, and shall act in accord-
ance with the purposes and principles of the United Nations;

“5, Imternational disputes shall be settled on the basis of
the sovereign equality of States and in accordance with the
principle of free choice of means, Recourse 1o, or acceptance
of, a settlement procedure freely agreed to by the pariies
shall not be regarded as incompatible with sovereign equality;

“6. Nothing in the foregoing paragraphs prejudices or
derogates from the applicable provisions of the Charter, in
particular those relating to the pacific settlement of interna-
tional disputes.”

II. PRrOPOSALS AND AMENDMENTS SUBMITTED TO THE SPECIAL
CoMMITTEE ON WHICH THE DrAFTING COMMITTEE REACHED
N0 CONSENSUS

A. Means of peaceful seitlement of international disputes

Czechoslovakia (AfACI25/L.16, part 1I)

“2. Having regard to the circumstances and the nature
of the dispute, the parties to any international dispute shall
first seek its just settlement by negotiation...”.

B. Reference of legal disputes to the Indernational Cowrt of
Justice

Dahomey, Italy, Jaopan, Madegascar and the Netherlonds (A[
ACI125/L.25 and Add.l)

“3. In order to ensure the more effective application of
the foregoing prineiple :

“(8) Legal disputes should as a general rule be referred
by the parties io the International Court of Justice, and in
particular States should endeavour to accept the jurisdiction
of the Interpational Court of Justice pursuant io Article 36,
paragraph 2, of the Statute of the Court”.

C. Right of any State to have recourse direct to the
United Nations

Chile (A/AC.125/1.26)

“4. That, by virtue of Articles 52, paragraph 4, and
103 of the Charter of the United Nations, the right to have
fecourse to a regional agency in pursuit of a pacific settle-
ment of a dispate does not preclude or diminish the right of

20y State to have recourse direct to the United Nations in

.. defence of its rights”.

Dy Exercise by the competent organs of the United Nations
of the powers and functions conferred wpon them by the

Charter in the field of peaceful settlement

Dahomey, Italy, Japan, Madagascar end the Netherlands (A/
ACI125/L.25 and Add.1)

“3. In order to ensure the more effective application of
the foregoing principle:

“{d) The competent organs of the United Nations should
avail themselves tmore fully of the powers and functions
conferred upon them by the Charter in the field of peaceful
settiement, with a view to ensuring that all disputes are
seftled by peaceful means in such a manner that not only
international peace and security but also justice is preserved”.

E. Disputes relating to the application and interpretation of
conventions

Dohomey, Italy, Japan, Madagascar and the Netherlands (A[
ACI125/1.25 and Add.1)

“3. In order to ensure the more effective application of the
foregoing principle :

“(b) General multilateral agreements, concluded under the
auspices of the United Nations, should provide that disputes
relating to the interpretation or application of the apreement,
and which the parties have not been able to setile by nego-
tiation, or any other peaceful means, may be referred on
the application of any party to the International Court of
Justice or to an arbitral tribunal, the members of which
are appointed by the parties, or, failing swh appointment,
by an appropriate organ of the United Nations”.

Algeria, Burma, Cameroon, Ghana, Kenye, Lebanon, Nigeria,
Syria, United Arab Republic and Yugoslavia (A/ACI25/
27y

“3. - States should, as far as possible, include in the bilaterat
and multilateral agreements to which they become parties,
provisions concerning the particular peaceful means by which
they desire to settle their differences”.

F. Codification and progressive development of
international low

Dahomey, Italy, Japan, Madagascar and the Netherlands (A[
AC125/L.25 and Add.1)

“3. In order to ensure the more effective application of
the foregoing principle :

13

“(c) Members of the United Natioris and United Nations
organs should continue their efforts in the field of codifica-
tion and progressive development of intermational law with
a view to strengthening the legal basis of the judicial settle-
ment of disputes”,

249. 'The Chairman of the Drafting Committee in-
troduced the above recomwnendations . te the Special
Committee at its 49th meeting on 21 April 1966, He
said that the principle of peaceful settlement of disputes
had been fully examined in the Drafting Committee’s
informal group deliberations. There, patience and per-
sistence had succeeded despite. the shortage of fme.
A compromise text (see para. 248 above) had emerged.
He wished to make a few explanatory remarks concern-
ing some paragraphs of that document. Paragraph 5
constituted an amalgam of paragraph 3 of the proposal
by Czechoslovakia and paragraph 2 (d) of the five-
Power proposal (see para. 248 above). The phrase
“Recourse to, or acceptance of, a settlement procedure
freely agreed to by the parties” was intended to cover
not only recourse to or acceptance of a settlement pro-
cedure by the parties to an existing dispute, but also
the acceptance in advance by States of an obligation to
submit future disputes or a particular category of future
disputes to which they might become parties 10 a specific
settlement procedure. In paragraph 6, the phrase “pro-
visions of the Charter” was intended to refer to the
United Nations Chatter as a whole. That made the
meaning of the words “in particular” clearer.
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2. Discussion in the Special Commitiee on the recom-
mendations of the Drafting Commiitee

250. The recommendations of the Drafting Com-
mittee on the peaceful settlement of disputes were dis-
cussed by the Special Committee at its 49th meeting.
Tn the course of that discussion a suggested change in
paragraph 1 of the Drafting Committee’s text was put
forward, and later withdrawn, A number of representa-
tives also explained the basis on which they were able
to support the text on points of consensus recommended
by the Drafting Comumittee. The discussion on these
two matters is separately set out below.

(&) Suggested addition ic paragraph 1 of ithe text
recommended by the Drafting Commiiiee

25]1. The representative of Algeria suggested that
the word “all” should be inserted after the word “settle”
in paragraph 1 of the text recommended by the Draft-
ing Committee. That insertion would strengthen that
paragraph by making it clear that every State should
settle all, and not merely some of its international dis-
putes by peaceful means. However, if his suggestion
was likely to give rise to prolonged debate, he would
withdraw it, as he did not wish to delay the work of
the Special Committee.

252. The representative of India supported the sug-
gestion of the representative of Algeria, since it would
clarify the text. He thought it was the Drafting Com-
mittee’s intention that all international disputes should
he seitled by peaceful means.

253. The representative of the United Kingdom said
that he had some difficulty in accepting the suggestion
made by the representative of Algeria; there were some
international disputes which had been “frozen” for a
certain period of time, as, for example, by the Antarctic
Treaty of 1 December 1959.3% He therefore appealed
to the representative of Algeria not to press his sug-
gestions at such a Jate stage.

254. The representative of the United States asso-

. clated himself with the remarks of the representative
of the United Kingdom concerning the suggestion made
by the representative of Algeria. In that connexion, he
pointed out that in the Drafting Committee some dele-
gations had expressed the fear that the introduction of
new language into provisions which were generally a
repetition of Charter provisions might imply that they
differed substantially from the terms of the Charter.
The suggestion might therefore raise more problems
than it would solve. ,

255. The representative of Algeria said that he
would not press his suggestion. Nevertheless, it had
been prompted by a desire to make the recommended
text clear and more comprehensive. The representative
of the United Kingdom had referred to some disputes
which were “frozen’ ; in his delegation’s view, however,
inclusion of the word “all” in paragraph 1 would not
imply that States were bound to solve their disputes
by peaceful means immediately, but merely that they
should use means of peaceful settlement to solve all their
disputes. He wished to make it clear that his delegation
interpreted paragraph 1 of the recommended text to
mean that every State should seftle all its international
disputes, without exception, by peaceful means.

{(b) Explanations of vote

256. Statements explaining the basis on which they

could accept the text on points of consensus recom-

36 United Nations, Treaty Series, vol, 402,

mended by the Drafting Committee were made, in the
order indicated, by the representatives of ltaly, the
USSR, Netherlands, Burma, United Kingdom, France,
Japan, Czechoslovakia, Sweden, United States, Aus-
tralia, Canada, Dahomey, Venezuela and Poland.

257. The representative of Italy said that, speaking
very generally, he could not but welcome the fact that
a certain measure of agreement had been reached on the
principle of peaceful setiiement. In a spirit of co-opera-
tion, his delegation had done its best—as it would in
the future—to urge the acceptance of the text. He must
make it clear, however, that his delegation did not con-
sider the text to be a correct and complete legal defini-
tion and elaboration of the principle, as established in
the relevant provisions of the Unsted Nations Charter, ‘
by the general practice of States within and without the k
United Nations as well as before the establishment of |
the Organization, and finally by the practice of the
United Nations itself, as compared to the needs of the
international community in the field of peaceful settle-
ment. The principal faults which his delegation found
were the following. First, too much stress was put, in
the text before the Special Committee, on ad hoc agree-
ment. It was a long time since States had begun to
accept obligations of peaceful settlement in advance of
a dispute and the text did not reflect that important
reality and the obvious exigencies that the practice in
question was intended to meet. Secondly, little or no
mention was made of the International Court of Justice,
and particularly of ways and means of promoting judi-
cial settlement. Thirdly, the general reservation con-
cerning sovereignty in the last sentence of paragraph 5
was not specific enough in referring to the acceptance
in advance of “third party” procedures. Fourthly, the
reservation of the powers and functions of United
Nations bhodies contained in paragraph 6 was, to say
the least, inadequate. It was necessary, in his dele-
gation’s view, to invite United Nations bodies and
Members to make fuller use of such powers and
functions. That need could not be met by z mere
reservation saving such powers from derogation. His
delegation had wanted a positive hortatory clause,
not just a reservation; indeed, a reservation as such
was superfluous, because obviously the Special Com-
mitiee was not empowered to recommend amendments
to the Charter. In conclusion, his delegation viewed .
the text recommended by the Drafting Committee (see -
para. 248 above) as just a step in the Special Com- :
mittee’s work on the principle of peaceful settlement
further steps were indispensable if a correct and coms ¢
plete fegal enunciation of the principle was to be.,
achieved. The Special Commiitee itself could not con-
sider its mandate accomplished on that topic. His dele-’
gation expressed its agreement with the text omly sub-
ject to the conditions and reservations he had indicated

258. The representative of the USSR said that for
his delegation the principle of peaceful seftlement w
one of the fundamental principles of international la®
concerning the peaceful coexistence of States havin
different political, economic and social structures
inclusion in the declaration that the Special Conmit
was preparing would contribute to the strengtheni
and development of peaceful relations among all S
arid therefore to the maintenance of international peare
and security. The importance of the principle Was
stressed in many paragraphs of the text recommended
by the Drafting Committee, Moreover, the text con
tained provisions aimed at securing a proper and just
implementation of the principle in practice. First
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text rightly reflected the fact that in settling their dis-
putes States should be guided by the principle of free
choice of means by agreement between the parties. The
means of pacific settlement were listed in accordance
with the general provisions of internstional law and,
in particular, with the United Nations Charter. Nego-
tiation headed that list as it did in the Charter: that
was a reflection of the important position which it oc-
cupied in international relations. Secondly, the text
reflected the fact that disputes must be settled on the
basis of the sovereign equality of States. In that con-
nexion, the first sentence of paragraph 5 was entirely
correct. The second sentence of that paragraph was so
clear and self-evident that there would seem to be no
need to include it. However, a wish had been expressed
that the principle of sovereign equality should be re-
emphasized, and his delegation found it possible to
agree to the inclusion of the sentence, considering that
its purpose was fo strengthen the principles of sovereign
equality and {ree choice of means,

259. The representative of the Netherlands said that
his delegation had taken special note of the interpreta-
tion which the Chairman of the Drafting Committee
had given to paragraphs 5 and 6 of the text (see para-
graph 249 above). The text as a whole, from the view-
point of the codification and progressive development
of international law, was clearly insufficient, and con-
stituted only the minimum on which a consensus could
be reached. It therefore represented just ome step, which
in due course should be followed by others,

260. The representative of Burma said that his dele-
gation, as a sponsor of the ten-Power joint proposal
(see para. 161 above), would like to see paragraph 3
of that proposal included in the consensus text for the
reasons already stated by the proposal’s sponsors.
Butrma strongly supported the principles of peaceful
coexistence, as it had demonstrated by its actions in
the international field, and sincerely believed in peaceful
settlement of disputes; it supported the primacy of
negotiations and was convinced that diplomatic nego-
tiations constituted the most effective method of peaceful
seftlement. Burma would like to see States parties to
an international dispute give precedence to negotiations
over other forms of peaceful settlement. His delegation
could have accepted many of the proposals and amend-
ments on which the Draflting Committee had reached
no consensus. His delegation had already made known
its views concerning the reference of legal disputes to
the International Court of Justice, both in the 1964
Special Committee and at various sessions of the Gen-
eral Assembly. While it would like to accord great
importance to the juridical settlement of disputes, it
felt that first the composition of the International Cout
of Justice would have to be improved in the light of
the admission of new Members to the United Nations
and international law would have to be more developed.

is delegation fully supported the text recommended
by the Drafting Committee.

261. The representative of the United Kingdom
seid that his delegation associated itself with the infer-
pretation of the recommended text given by the Chair-
man of the Drafting Committee. In his delegation’s
view, the recommended text was a compromise formula
Tepresenting only the minimum amount of progress
n formulating the principle on which general agree-
ment could be reached. Some proposals to which his
_gﬁlegat}on attached importance had not been included,

I particular, those listed under points B, D, E and F

of section IT of the consensus text (see para. 248 ahove)
and further efforts would have to be made to expand
the area of agreement with the text recommended.

262. The representative of France stated that the
consensus text was, by definition, the result of a process
of concession and compromise. His delegation found
it difficult to reconcile the need for compromise, inevi-
tably involving political considerations, with the fact
that the Committee was called upon to formulate gen-
eral principles of international law which would have
to be strictly construed as legal texts. He shared the
regret of some delegations that it had not been possible
to achieve a consensus on all the proposals submitted,
particularly those regarding the role of judicial settle-
ment and the International Court of Justice, and on
the inclusion of provisions concerning peaceful means of
settlement in bilateral and multilateral agreements. In
addition, there was no mention of the efforts of the
competent United Nations organs and the need for
Members to have recourse to those organs. The text
was therefore not exhaustive and, while his delegation
could accept it, it hoped that at a future stage the text
would serve as a basis for a complete and exhaustive
formulation of the principle.

263. The representative of Japan welcomed the fact
that agreement had been achieved on certain points of
the principle of the peaceful settlement of disputes.
However, as a sponsor of the five-Power proposal (see
para. 159 above) he was far from satisfied with the
recommended text, which he deemed insufficient. He
also considered that all the points on which agreement
bad not been reached remained open for further con-
sideration and elaboration. His delegation would, how-
ever, accept the recommended text since it marked a
small but significant step forward in the Committee’s
efforts to amplify the principle,

264. The representative of Czechoslovakia said that
his delegation regarded the principle of peaceful settle-
ment as the cormer-stone of international law and wel-
comed the fact that it had been possible to draft a text
on it after the failure to do so recorded at Mexico City.
There were, however, two main defects in the recom-
mended text. First, paragraph 1 did not indicate that
international disputes should be settled solely by peace-
ful means, as had been suggested in the Czechoslovak
proposal (see para. 158 above). Secondly, paragraph 2
laid mo particular stress on the role of negotiation as
the most appropriate means of settling disputes, His
delegation would reserve the right to introduce further
proposals concerning the principle when it was discussed
at the forthcoming session of the General Assembly,

265. The representative of Sweden stated that his
delegation would support the recommended text
although it was not completely satisfied with it and
considered that it represented merely the minimum
amount of agreement possible at the present stage. Tt
did think, however, that the area of agreement within
the Committee was in fact larger than might be sup-
posed from that text. Tt could hardly believe, for ex-
ample, that there was no agreement in the Committee
on the desirability of continuing efforts to codify and
develop international law and on the usefulness of such
efforts for the peaceful settlement of disputes. He hoped
that, in due course, agreement on such points would
become possible and, in particular, that the increasing
trend towards accepting the compulsory jurisdiction
of the International Court of Justice would be reflected
in a statement indicating the desirability of such ac-
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ceptance. He also hoped that agreement would even-
tually be possible on the desirability of including a
clause in bilateral and especially in multilateral treaties
concerning the peaceful settlement of disputes arising
out of those treaties.

266. The representative of the United States said
that he agreed that the recommended text was not an
exhaustive statement of the principle, particularly in
view of the lack of agreement on points B, D, E and F
in part II of the consensus text (see para. 248 above).
It did, however, represent a substantial and significant
measure of progress and his delegation could support it.
His delegation took note of the interpretation placed
by the Chairman of the Drafting Committee on para-
graphs 5 and 6 of the recommended text (see para-
graph 249 above). It was especially important that
paragraph 6 should refer to all the provisions of the
Charter, and mention only in particular those relating
to the pacific settlement since it would not be consistent
with international law to say that a party to a dispute
against which force had been used would be violating
the principle of pacific settlement by exercising its right
of self-defence—which paragraph 4 could be taken to
imply.

267. The representative of Australia associated him-
self with the view that the recommended text repre-
sented the maximum amount of agreement possible at
the present stage of the Committee’s work. The prin-
ciple would, however, have to be amplified before it
could be considered an adequate formulation. Never-
theless, the text did represent a very real measure of
progress over what had been achieved at Mexico City
and he would therefore support it. His delegation asso-
clated itself with the interpretation of the text given
by the Chairmian of the Drafting Committee, with the
comments made by the representative of the Nether-
lands on paragraph 5 and with those made by the
United States representative on paragraph 4.

268. The representative of Canada welcomed the
fact that a certain measure of agreement had been
reached on the principle of peaceful settlement, as shown
by the recomumended text. While the text was neither
complete nor exhaustive, since agresment had not been
possible on meny valuable proposals, he was confident
that it would serve as a usefuyl and significant basis
for the future work of the United Nations on the
principle.

269. The representative of Dahomey also welcomed
the fact that a measure of agreement had been reached
on the principle. It should, however, be remembered
that the consensus text was the result of a compromise.
As a sponsor of the five-Power proposal (see para. 159
above), his delegation regretted that some of the points
in that proposal had mot been included in the text.
Nevertheless, it did represent a great advance on the
position reached at Mexico City. The world, and
especially the weaker and poorer countries, needed a
high judicial authority which would ensure that justice
prevailed—a goal which was one of the purposes of
the United Nations. The recommended text represented
a first step in that direction and it was to be hoped
that advances would continue to be made so that even-
tually all citizens of the world would be able freely
to submit to a world judicial authority, either the exist-
ing body or a more universal one, which would treat
each case on its merits, thus making negotiation, which
favoured the stronger nation, unnecessary.

270. The representative of Venezuela said that on
the whole his delegation could support the consensus
text. It would, however, like to make two comments.
First, the text did not mention the use of good offices
as a means of peaceful settlement. That means was
mentioned in article 21 of the Charter of the Organi-
zation of American States. Secondly, it was his under-
standing that the words “resort to regional agencies
or T?ra-ngements” imcluded resort to the United Nations
1tsels.

271, The representative of Poland stated that his
delegation considered the text recommended by the
Drafting Comumnittee to be a further step towards en- .
suring international peace and socurity. It would prefer,
however, to have the word “solely” inserted before the §
words “by peaceful means” in paragraph 1, in order
to stress the nmiversal application of the principle, The
text correctly stated the principle of free choice of
means. His delegation would also prefer to stress the
importance of negotiation as the most useful means
of settling disputes. In general, however, it regarded
the text as an outstanding achievement.

3. Decision

272. At its forty-ninth meeting on 21 April 1966,
the Special Committee adopted unanimously the text
setting out points of consensus on the principle of peace-
ful settlement of disputes which had been recommended
by the Drafting Conunittee.

IV. The duiy not to interveme in matiers within
the domestic jurisdiction of amy State, in
- accordanee with the Charter®”

A. WRERITTEN PROPOSALS AND AMENDMENTS

273. Initially, two written proposals containing fofs -
mulations of the duty not to intervene within the di
mestic jurisdiction of any State were submitted to -
Special Committee jointly by India, ILebanom,
United Arab Republic, Syria and Yugoslavia,
jointly by Australia, Canada, France, Italy, the Uni
Kingdom of Great Britain and Northern Ireland, ang
the United States of America. Amendments to
first of these proposals were submitted by Ghana.
sequently, this first proposal was revised by its spom:
Australia and Ttaly submitted a joint proposal to
Special Committee after the principle of non-inte
tion had been considered by the Drafting Commnitted

cedural character were submitted by the United
Republic and by Chile. These resolutions were $
quently withdrawn in favour of a joint draft re:

by Chile and the United Arab Republic. Amendmen
to this latter draft resolution were submitted jointly
by Australia, Canada, France, Ttaly’ the United King--
dom of Great Britain and Northern Ireland and the
United States of America. A further draft résolution
of a procedural character was submitted by G
slovakia, the substance of which was later incorpérat
in part IIT of the draft declaration by Czechoslovakia

- 275, The texts of the above-mentioned proposals
amendments and draft resolutions are set cuf.:

276, Joint proposal by India, Lebanon, the

87 An account of the consideration of this principle by th
1964 Special Committee appears in chapter V of its repof
(A/5746).
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Arab Republic, Syria and Yugoslavia (A/AC.125/
L.12):

“l. No State has the right to intervene, directly or in-
directly, for any reason whatever, in the internal ot external
affairs of any other State, Consequently, armed infervention
and all other forms of interference or attempted threats
against the personality of the State or against its pofitical,
economic and cultural elements are condemned;

“2. No State may use or encourage the use of economic,
political or any other type of measures to coerce another
State in order to obtain from it the subordination of the
exercise of is sovereign rights or to secure from it ad-
vantages of any kind. Also, no State shall organize, assist,
foment, finance, incite or tolerate subversive, terrorist or
armed activities directed towards the wviolent overthrow of
the régime of another State, or interfere in civil strife in
another State;

“3. The use of force to deprive peoples of their national
identity comstitutes a violation of their inalienable rights and
of the principles of non-intervention;

“4. No State shall interfere with or hinder, in any form
or manner, the promulgation or execution of laws in regard
to matters essentially within the competence of any State;

“5, No State shall use duress to obtain or maintain terri-
torial settlements or special advantages of any kind;

“6. Aid and assistance given to peoples under any form
of foreign domination does mot constitute intervention.”

277. Amendments (A/AC.125/1.18) by Ghana to
the above joint five-Power proposal (A/AC125/L.12):

1. Amend paragraph 1 to read as follows:

“]. No State or group of States has the right to intervene
directly or indirectly for any reason whatever in the internal
or external affairs of any State. Consequently, armed inter-
vention and all other forms of interference or [ ] threats
against the persomality of the State, that is, its territorial
integrity, political, economic and cultural independence are
prohibited wnder international law;”.

2, Transpose present paragraph 4 and renumber it as para-
graph 2. )

3. Amend and remumber present paragraph 2 to read as
follows:
“3, No State may use or encourage the use of economic,
political or any other type of measures to coerce another
State in order to compromise its sovereign rights or use
duress to obtain or maintain territorial settlement or special
- advantages of any kind [ 1;".

4. Accordingly, delete paragraph 5.

5. Renumber the second sentence of present paragraph 2
as paragraph 4, to read as fellows:

“4. No State shall organize, assist, foment, finance, incite
or tolerate subversive, terrorist or armed activities directed
towards the violent overthrow of the régime of another
State or interfere with civil strife in another State;”.

6. Renumber present paragraph 3 as paragraph 5.

7. Present paragraph 6 remains paragraph 6 without changes,

8. 'Add as paragraph 7 paragraph 8§ in resolution 2131 (XX),
to read as follows :

“7. Nothing in this declaration shall be construed as
affecting in any manner the relevant provision of the Charter
of the Tnited Nations relating to the maintenance of interna-
tional peace and security in particular those contained in
chapters VI, VII and VIII”

278. Revised joint proposal by India, Lebanon, the
United Arab Republic, Syria and Yugoslavia (A/
ACI125/L.12/Rev.1 and Corr.1):

Additional paragraphs for comsideration in commexion with
the text of General Assembly resclution 2131 (XX) of 21 De-
¢ember 1965

~ “L No State shall interfere with or hinder, in any form
» OF manner, the promulgation or execution of laws in regard

to matters essentially within the competence of any State;

“2. No State shall use duress, to obtain or perpetuate
political or economic advantages of any kind;

“3. Aid and assistance given to peoples under any form
of colonial domination does not constitute intervention”.

279. Joint proposal by Australia, Canada, France,
Ttaly, the United Kingdom of Great Britain and North-
ern Ireland and the United States of America (A/
AC125/1.13)

“1, Every State has the duty to refrain from intervening,
directly or indirectly, in matters within the domestic juris-
diction of any State. Every State has an inalienable right
freely to choose its political, economic, social, or cultural
systems, without intervention by another State, and the right
freely to choose the form and degree of its asscciation with
other States, subject to its international obligations.

“2 In accordance with the foregoing principle:

“A. Fvery State shall refrain from the threat or use
of force against the territorial integrity or political inde-
pendence of any other State.

“B. No State shall take action of such design and effect
as to impair or destroy the political independence or terri-
torial integrity of another State.

“C. Accordingly, no State shall instigate, foment, organize
or otherwise encourage subversive activities directed toward
the violent overthrow of the régime of another State, whether
by invasion, armed attack, infiltration of personuel, terrorism,
clandestine supply of arms, the fomenting of civil strife, or
other forcible means. In particular, States shalf not employ
such means to impose or attemipt to impose upon another
State a specific form of government or mode of social
organization,

“D, The right of States in accordance with international
law to take appropriate measures to defend themselves in-
dividually or collectively against intervention is a fundamental
element of the inkerent right of self-defence.

“3. Noihing in the foregoing shall be constreed as
derogating from

“A. the gemerally recognized freedom of States fo seek
to influence the policies and actions of other States, in ac-
cordance with iniernational law and seitled international
practice and in a manner compatible with the principle of
sovercign equality of States and the duty to co-operate in
accordance with the Charter;

“B. the relevant provisions of the Charter of the United
Nations relating to the maintenance of international peace
and security, in particular those contained in Chapters IV
mrougit vilL”

280. Joint proposal by Australia and Italy (A/
AC.125/1.36) : Aiter the Drafting Committee had com-
pleted its discussion of the principle of non-intervention,
the representatives of Australia and Ifaly submitted to
the Special Committee the following additional para-
graphs for consideration in connexion with the text of
General Assembly resofution 2131 (XX) of 21 De-
cember 1965:

“2D. It is the inherent right of a State which is the
victim of intervention, by methods other than armed attack,
in matters within its domestic jurisdiction, to take such mea-
sures Individual or collective for its own protection as are
appropriate, proportionate and in accordance with the Charter
of the United Nations.

“3. Nothing in the foregoing shall be construed as dero-
gating from:

“{a) The freedom which as a recognized fact is universally
exercised by States in the normal course of their interna-
tonal relations to influence one another in accordance with
international law and in a manner compatible both with the
principle of the sovereign equality of States and with the
duty of Members of the United Nations to co-operate in
accordance with the Charter;
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“{b) The relevant provisions of the Charter of the United
Nations refating to the maintenance of international peace
and security, in particular those contained in Chapters IV to
VIII inclusive,”38 - .

281. In regard to the procedural questions connected
with this principle the proposals and amendments set
out below were submitted.

282, Draft resclution by the United Arab Republic
(A/ACI25/L.14) :

“The Special Commitiee,

“Begring in mind that the General Assembly has adopted
a declaration on the inadmissibility of intervention (resolution
2131 (XX) of 21 December 1965},

“1, Regffirms that the aforementioned declaration of the
General Assembly enunciates an area of agreement;

%2 Instructs the Drafting Committee, without prejudice
to the preceding paragraph, to direct its work regarding the
duty not to intervene in matters within the domestic jurisdic-
tion of any State, to the consideration of additional proposals
with a view to expanding the area of agreement as formu-
lated in General Assembly resclution 2131 (XX).”

283. Draft resolution by Chile (A/AC125/L.15):

“The Special Commatiee,

“Bearing tn wind that:

“(A) The General Assembly by its resolution 1956
(XVIII) of 16 December 1963 established this Special
Committee to study and report on the principles of interna-
tional law enumerated in General Assembly resolution 1815
(X VI3,

“(B) The General Assembly by its resolution 2103 (XX)
of 20 December 1965 definitively fixed the structure of this
Comunittee, entrusting it infer alic with the task of consider-
ing the principle of non-intervention, and

“(C) The General Assembly in its resolution 2131 (XX)
of 21 December 1965 adopted a Declaration on the inad-
missibility of intervention which, by virtue of the number
of States which voted in its favour, the scope and profound-
ness of its contents, and in particular the absence of oppo-
sition or reservations, reflects a universal legal comviction
which already .coustitutes an authentic and definite principle
of international law,

“Resolves

“1, That with regard to the principle of non-intervention
the Special Committee will abide by General Assembly reso-
Tutien 2131 (XX) of 21 December 1965 ; and

“2  That the Drafting Committee will confine itself to
sathering together those propositions supplementary to the
abaove resolution which express the unanimous view of the
members of the Special Committee.”

284, Joint draft resolution by Chile and the United
Arab Republic (A/ACI125/L.17):

“The Special Committee,

“Bearing in wind that:

“(a@) The General Assembly, by its resolution 1965
(XVITI) of 16 December 1963, established this Special
Committee to study and report on the principles of interna-
tional law enumerated in General Assembly resolution 1815
(XVII), :

“(b) The General Assembly, by its resolution 2103 (XX)
of 20 December 1965, definitively fixed the structure of this
Committee, granting it énfer alic authority to consider the
principle of non-intervention, and

“(¢) The General Assembly, by its resolution 2131 (XX)
of 21 December 1965, adopted a Declaration on the inad-
missibility of intervention which, by virtue of the number
of States which woted in its favour, the scope and pro-

38 These paragraphs had been under consideration in the
Drafting Commuttee, in the form of Working Papers. They
had been submitied to the Prafting Committee as alternatives
it‘) paragraphs 21} and 3 respectively of document A/AC125/

13,

 mittee. Tt read as follows:

fundity of its contents and, in particular, the absence of
opposition reflects a universal legal conviction which qualifies
it to be regarded as an authentic and definite principle of
internationat law,

1. Decidss that with regard to the principle of non-
intervention the Special Commiitee will abide by General
Assembly resolution 2131 (XX) of 21 December 1965; and

“2. Instructs the Drafting Committee, without prejudice
to the provisions of the preceding paragraph, to direct s
work on the duty not to intervene in matters within the
domestic jurisdiction of any State towards the consideration
of additional proposals, with the aim of widening the area
of agreement of General Assembly resolution 2131 (XX).”

285. Joint amendments by Australia, Canada, France,
Ttaly, the United Kingdom of Great Britain and North-
ern Ireland and the United States of America (A/
AC.125/1..19) to the joint draft resotution by Chile and
the United Arab Republic (A/ACI125/L.17):

“1, In preambular sub-paragraph (c):

“(a) After ‘intervention’ insert ‘in the domesfic affairs
of States and the protection of their independence and
sovereignty”;

“{b) Replace ‘reflects a universal legal conviction which
qualifies it to be regarded as an authentic and definite prin-
ciple of international law’, by Teflects, inter alia, a large
area of agreement among States on the scope and content
of the principle of non-intervention;’.

“2. In operative paragraph 1: replace ‘abide by’ by ‘takes
as a basis for its discussion’.

“3. In operative paragraph 2:

“(a) Replace ‘additional’ by ‘all’;

“(5) Replace ‘with the aim of widening the area of agree-
ment of General Assembly resclution 2131 (XX}, by ‘with
the aim of securing the widest general agreement in the Spe-

(3]

cial Commitiee on the legal definition of non-intervention’.

286. Draft Czechoslovakia (A/
AC125/L.20) :

“The Specigl Commitice,

resolution by

“Having considered, in pursuance of General Assembly

resolution 2103 (XX), the duiy not to intervene in matters
within the domestic jurisdiction of any State, in accordance
with the Charter,

“Bearing wn mind that the General Assembly adopted, pa
21 December 1965, by 109 votes in favour, none ag
with one abstention, the Declaration on the Inadmissil
of Intervention in the Domestic Affairs of States and t
Protection of their Independence and Sovereignty [resg
tion 2131 (XX)}], which had enunciated the principle
non-intervention,

“Recognizing that the Declaration reflects a universal le
conviction which, qualifies it to be regarded as an authén
and definite principle of international law,

“Recommends the General Assembly to incorporate In'o
sions contained therein in the Declaration to be ad
pursuant to paragraph 4 (¢) of resolution 2103 (XX).

287. Proposal by Czechoslovakia (A/AC.125/L:
part IIT) : The substance of the preceding draft o
lution was also incorporated in part IIT of the
declaration submitted by Czechoslovakia (A/AC.125
L.16) covering all principles before the Special {

“It is proposed to incorporate in the present chaptef’: the
legal rules prohibiting intervention in matters within, th
domestic jurisdiction of any State, enunciated in the Beclara
tion on the Inadmissibility of Intervention in the D
Affairs of States and the Protectior of their Indepéridence
and Sovereignty, adopted by the twentieth session thi
General Assembly on 21 December 1965 (resclutio
(XX)), which shall be strictly observed by all 5
their mutnal relations.”

!
;
i
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B. DEBATE

1. General comments

288. The Special Committee considered the principle
forming the subject of this chapter at its 8th to 18th
meetings, from 14 to 21 March 1966, and at its 52nd
meeting on 25 March 1966

280. In their general comments on the principle
of non-intervention, scveral representatives emphasized
its importance for the promotion of friendly relations
and co-operation among States. Tt was said that the
application of the principle had become an integral
part of modern international law and that it necessitated
the recognition of the inalienable right of every people,
large or small, to determine its own destiny, to choose
freely its own form of political, economic and secial
development and way of life, based on its national
requirements and aspirations, and to affirm its national
identity . free from outside interference or pressure. The
principle of non-intervention was also an essential
condition for the maintenance of Peace. One represen-
tative said that, with the consolidation and development
of the principle of seli-determination, it had acquired
special importance, for the disintegration of the colonial
system and the accession to independence of many new
States had increased the need to protect the sovereignty
and independent development of those States against
any external interference,

{ 290. Several representatives recalled that the principle

of non-intervention had already been proclimed and
affirmed at Inter-American Conferences held in Monte-
video, Buenos Aires, Chapultepec and Bogota, by the
Bandung Conference in 1955 and by the Belgrade and
Cairo Conferences in 1961 and 1964, in the Pact of
the League of Arab States, in the Warsaw Treaty,
in the Vienna Conventions on Diplomatic Relations of
1961 and on Consular Relations of 1963, as well as
in the Charter of the Organization of African Unity.
One representative also said that it constituted one of
the basic principles of the United Nations political
and legal systems.

291, Another representative said that the principle,
as it was applied in relations between States, was not
explicitly set forth in the United Nations Charter but
followed directly and necessarily from the prohibition
of the threat or use of force and from the principle of
the sovereign equality of States, since the preservation
of the territorial integrity or political independence of
States presupposed an obligation on the part of every
State to respect those two elements of sovereignty.
Secondly, the principle of the prohibition of the threat
or use of force, as contuined in the Charter, covered
much of the same ground as the traditional concept of
the principle of non-intervention. That fact had been
acknowledged without discussion at the session of the
1964 Special Committee. :

2. The relevance of the Decloration on the Imadwmis-
sibility of Intervention in the Domestic Affairs of
States and the Protection of their Independence and
Sovereignty (Geweral Assembly resolution 2131
(XX )) for the Special Committee’s work, and the
question of instructions to the Drafting Committee

. 292._ Most of those representatives who spoke on
the principle of non-intervention referred to the above
Declaration, adopted by the General Assembly at its

“twentieth session in resolution 2131 (XX) of 21 De-
cémber 1965,

293. In the dcbate relating to the Declaration and
the draft resolutions and amendments thereto, it was
generally agreed that that Declaration must be taken
fully into account by the Special Committee and that
it constituted an important instrument for its work.
By its adoption the General Assembly had largely
facilitated the work of the Special Committee, in com-
parison with the difficulties it had had to face at its
session in Mexico City. Differences of opinion were,

however, expressed on the extent to which resolution.

2131 (XX) should be endorsed, clarified or modified by
the Special Committee for the purpose of its formula-
tion of the principle of non-intervention as a rule of
international law.

294, In the view of certain representatives, the
Special Committee should recommend to the General
Assembly that it incorporate the relevant provisions
of resolution 2131 (XX in its eventual declaration on
the seven principles before the Special Committee, They
argued that the General Assembly was acting under
Article 13 of the Charter and had, in eflect, already
done work of codification in respect of the principle
of non-intervention, One representative said that such
a course of action would be in accordance with the
terms of reference of the Special Committee, contained
in paragraph 4 (¢) of resolution 2103 (XX) of 20 De-
cember 1965, whereby it was asked to submit conclu-
sions and recommendations to the General Assembly.
Tt would constitute an expression of satisfaction at the
progress made by the General Assembly on the princi-
ple of non-intervention. All that the Special Comumittee
could otherwise do would be to consider any proposals
for additions to the elements formulated in resolution
2131 (XX). This was the approach of the draft resolu-
tion submitted by Czechoslovalda (see para. 286 above).

295. "Many representatives similarly considered the
Declaration contained in resolution 2131 (XX), as a
great achievement by the United Nations and as a
standard of conduct for all States. They stated that it
was based on the widest possible consensus, as was in-
dicated by the almost unanimous support it received
when it was adopted. It was further said that the
consideration of the princple of non-intervention by
the Special Committee could not include reconsidera-
tion of a text adopted by the General Assembly without
negative vote, and that the Special Committee, as a
subsidiary body of the (General Assembly, could not
question the latter’s decision. Nothing must be done
which would in any way impair or minimize the value
of the Declaration, jeopardize the progress which its
adoption signified, or reopen questions on which the
General Assembly had already taken a position. In the
view of these representatives it was essential that the
force of the Declaration should not be weakened. They
considered the constituent elements of the Declaration
as final and irrevocable and they were opposed to any
change by amendment or deletion of some of these
elements. One representative said that there could be no
doubt that the Declaration embodied an authentic
principle of international law, for it had heen agreed
upon in form and substance by 109 States, alter ex-
haustive discussions. In such circumnstances, it could
he regarded as applicable under the provisions of Article
38 of thé Statute of the International Court of Justice
as a general principle of law,

206, Several representatives stated, however, that
factors of the foregoing nature did not rule out the
possibility of expanding the area of agreement reflected
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in the Declaration, by adding additional elements and
thus broadening the compromise established in the
Declaration; nor did they exclude, in the view of some
of these representatives, the possibility of improvement
of the juridical formulation of the text of the Declara-
tion through minor drafting changes not affecting the
substance or weakening of the General Assembly text.
However, the Drafting Committee’s discussions should
be limited to such changes. This was the approach of
the draft resolutions submitted by the United Arab
Republic and Chile (see paras, 282 to 284 above).

267, Other representatives ackmowledged that the
Declaration represented a milestone in the development
of the political attitudes of the General Assembly
towards certain of the most pressing problems
of the day, At the same time, they considered
that the Declaration was not intended as a legal docu-
ment and could therefore not be substituted for the
formulation of the principle which the Special Com-
mittee had been instructed to draft. They felt that some
of the terms used in the Declaration did not respect the
basic criteria which should be applied, and some of its
parts were not sufficiently precise to be considered as
statements of law. Some criticism was alsc expressed
on certain points of drafting in resolution 2131 (XX).
For example, one representative mentioned that two
alternative readings of the second sentence of para-
graph 1 were possible: either the word “interference”
was qualified by the words “against the personality of
the State or against its political, economic and cultural
elements”, or it was not. Since the word “interference”
was ustually accompanied by the preposition “with”
rather than “against”, it might be supposed that the
term “intereference” was used without gqualification.
The authors of operative paragraph 1 had undoubtedly
been thinking of some sort of dictatorial interference,
but the expression wsed in the text was so wide as to
require tightening. Another representative said that
while the English version of the second sentence of
paragraph 1 of the resolution was admittedly ambiguous,
the French version was open to only one interpretation.
Other representatives referred to other drafting points
which they considered as ambiguous. One representative
wondered, for example, whether the terms “interven-
tion” and “interference” differed in meaning and what
were the criteria for determining whether a threat had
_ been attempted.

298. Some of them recalled, in this connexion, state-
ments made by their delegations in the General As-
sembly and in the First Committee at the time of the
adoption of the draft Declaration, to the effect that it
could not be regarded as an authentic and definite legal
statement ready for incorporation as a definition of the
law of the matter. They also said that, if the Com-
mittee was free to elaborate, amplify and clarify the
often vague language of the Charter, it was a fortiors
free to elaborate, amplify and darify the wording of
General Assembly resolutions. General Assembly reso-
lutions were not treaties binding on Member States
and none of them was sacrosanct for the Special Com-
mittee, which had a duty to consider their provisions
from the standpoint of both form and substance and
was entirely free to formulate the legal content of the
principle of non-intervention without being bound
in any way by the provisions of resolution 2131 (XX).
If the Committee remiited the issue to the General
Assembly, # would disregard the very purpose of the
mandate given to i, particularly as the possibilities of

achieving agreement had not yet been exheusted. This
approach to the problem was expressed in the amend-
ments by Australia, Canada, France, Italy, the United
Kingdom and the United States (see para. 285 ahove)
to the draft resoluiion of Chile and the United Arab
Republic (see para. 284 above).

299. To arguments of this nature, several represen-
tatives replied that the Declaration represented an em-
bodiment, in both political and juridical terms, of the
principle of non-intervention. The inclusion of certain
elements of a political character in the Declaration, and
objections that the content of some of its provisions
were not clear, also applied to the United Nations
Charter itself and to law in general. The General As-
sembly was a single entity and it therefore could not
be said that some of its resolutions were political and
others juridical. Some representatives expressed doubts
as to whether, in the case of the text in question, a
clear distinction could be drawn between political and
legal considerations, '

300. The decision taken by the Special Committee on
the procedural resolutioms and amendments before it
(see paragraphs 282 to 287 above) dealing with the
General Assembly Declaration, is contained in part C
of the present chapter, together with other decisions
by the Special Committee dealing with the principle
of non-intervention.

3. Prohibition of the threat or use of force against the
territorial integrity or political independence of any
State and the prohibition of octions designed to
wmpair or destroy the political independence or terri-
torial integrity of any State

301. The proposal submitted jointly by Austria,
Canada, France, Italy, the United Kingdom and the
United States (A/AC.125/L.13, para. 2 A and B,
see para. 279 above) contained provisions in para-
graphs 2 A and B to the effect indicated in the present
sub-heading.

302. Sponsors of this proposal stressed the close
connexion between the prohibition of the threat or use
of force and the principle of non-intervention and
considered that illegal use of force constituted z violation
of the principle of non-intérvention. The same conchu-,
sicn could, in their view, be reached from the perusal .
of resolution 2131 (XX) of 21 December 1965. They
felt that it was the duty of the Special Comimittee to .
spell out what was meant by the reference to armed
intervention in the Declaration ; intervention based on
the use of armed force was one of the commonest forms
of intervention and any formulation of the legal prin-
ciples of non-interveption should give due prominence
to that example. Some of the sponsors explained their”
view that the draft did not limit the prohibition of i
tervention o armed force only and that it also cover
economic and other types of action. It was designed -
to express, in a legally acceptable form, the notion
dictatorial interference and to introduce it into
general provisions of resoluton 2131 (XX). TI
thus wished to draw attention to the fact that no ac
of whatever character should be taken which wolt
in any way impair or destroy the territorial integri
political independence of States—ideas which
clearly recognized and defined in international law. This
that paragraph sought to express in legal terms the
related principles set forth in the Declaration containied
in resolution 2131 (XX). L
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303. However, this formulation was criticized by a
number of other representatives. It was said that para-
graph 2 of the six-Power proposal was based on the
idea that the principle of non-intervention was himited
to the prohibition of threat or use of force, in particular
armed force. That was, in their view, a dangeross
curtailment of the scope of the principle and an atternpt
to exclude a number of inadmissible acts from its field
of application, for resolution 2131 (XX) condemned
also cther forms of intervention which threatened the
personality of the State or its political, economic and
cultural elements. Paragraph 2 tended to preserve the
- status quo that had existed before the adoption of the
Charter, when the use of intervention had been only
loosely limited. The concept of a stgfus quo in interna-
tional law was, however, alien to the method of progres-
sive development that the Special Committee should
adopt. It was also seid that reference to the threat
or use of force was out of place in a proposal concern-
ing the principle of non-intervention and that it should
rather be dealt with under the principle relating to the
non-use of force. It was objected, furthermore, that the
draft did not indicate who was to decide whether action
was “‘of such design and effect as to impair or destroy
the political independence or territorial integrity” of
a State: nor was it clear whether the word “action”
inchuded both arined and unarmed action. Evenr more
restrictive, however, was the fact that the draft referred
to impairment or destruction of political independence
and territorial integrity only, and omitted any reference
to action against the political, ecomomic, social or
cultural systems of a State.

4., Intervention agwinst the personality of a Stale or
against its political, economic and cultural elements,
or in the internal or external affairs of a State

304. Forms of intervention of the above nature were
referred to in paragraph 1 of the joint proposal sub-
mitted by India, Lebanon, the United Arab Republic,
Syria and Yugoslavia (sce para. 276 above) and in para-
graph 1 of the amendment to that proposal submitted
by Ghana (see para. 277 ahove).

305. Several representatives commented on the con-
cept of the personality of the State, which appeared in
resolution 2131 (XX) of 21 December 1965, and also
in the above-mentioned drafts. One representative ob-
served that paragraph 1 of both those texts mentioned
some of the constituent elemenis of the personality of
the State and, while that emumeration was not ex-
haustive, it represented a starting point which could
serve as a basis for further work., He was of the opinion
that & State had a distinct personality consisting of a
number of components, the elimination of any one of
which could result in the State’s destruction. One repre-
sentative thought it desirable to follow the words “the
personality of the State” by an enwmeration of its
components, that is, its territorial integrity and political,
economic and cultural independence. In the view of
another representative, however, to do so would give
another meaning to the concept. To other representatives
the concept of the personality of the State was a complex
matter requiring clarification. They sought to solve
this difficulty by an effort to define more accurately the
essence of the concept of the political independence of
States, without using the expression “personality of
the State” which some felt could not be considered as
a legal term. This was criticized by some other repre-
'%r_lt_atlves who said that, under cover of clarification, an
Wea had been eliminated as this approach failed to

condemn armed intervention or threats against the
personality of a State or against its political, economic
and cultural elements.

306. Several represemtatives proposed the elimina-
tion of “external affairs” in the introductory statement
of the principle of non-intervention as formulated in
resolution 2131 (XX). They said that it was impos-
sible to find a generally accepted definition of what
constituted intervemtion in the external affairs of a
State and they found the terminclogy “internal and
external affairs” inaccurate from =z legal standpoint.
In their view, Intervention in external affairs was
not subject to the same limdtations as intervention in
matters within the domestic jurisdiction of a State. A
State’s external affairs were governed by infernational
law in so far as they were of legitimate interest to the
other members of the international community. There
were a munber of spheres of the external affairs of
States in which other States did intervene: for example,
the use of influence in negotiatioms, the pressing of
claims against other States and similar actions could
not be considered as dictatorial interference. That did
not mean that States had a tright to interfere in a
dictatorial way in the external affairs of other States.
There were precise Bmitations in that connexfon, but
they derived from principles other than that of non-
intervention, such as the principle prohibiting the threat
or use of force, that of the sovereign equality of States,
and that of the peaceful settlemernit of disputes. These
representatives also preferred the formula “matters
vwithin the domestic jurisdiction” to any reference to
“external and internal affairs”. They said that the
former expression was in conformity with the terms
used to designate the principle in resolution 1815
(XVII) defining the Comumittee’s mandate. Further-
more, the meaning of that expression was more accurate
and easier to understand, since it covered gquestions
which were not regulated by international law.

307. Other representatives, however, considered the
concept of the external jurisdiction of the State as an
essential element in any definition of the State and said
that, by eliminating the vitally important ban on inter-
ference in external affairs, a dangerous eclement for
small countries would be neglected. It was recalled
that that form of intervention had been recognized
as unlawful for the past thirty years by inter-American
jurists and that the doctrine was reflected in the Monte-
video Declaration of 1933, in the Buenos Aires Protocol
of 1936 and again in the Charter of the Organization
of American States of 1948, They said that the omission
of intervention in the external affairs therefore repre-
sented a departure from resolution 2131 (XX) and
was unacceptable to them.

5. Coercion in order to obtain the subordination of the
exercise of sovereign vights or in order lo secure
advantages of any kind

308. A prohibition of coercion of the above nature
was contained in paragraph 2 of the first proposal sub-
mitted jointly by India, Lebanon, the United Arab
Republic, Syria and Yugoslavia (see para. 276 above)
and referred to in paragraph 3 of the amendments of
Ghana (see para. 277 above) to that proposal.

309. While a group of representatives supported
inclusion in the Special Committee’s text of such forms
of intervention, their formulation in the drafts before the
Special Comunittee gave rise to certain reservations on
the part of others. Reference was made, in particular,
to the sentence “No State may use or encourage the
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use of economic, political or any other type of measures
to coerce another State in order to obtain from it the
subordination of the exercise of its sovereign rights
of to secure from it advantages of any kind appearing
in the five-Power proposal.” The phrase “to coerce an-
other State” could, in the view of some representatives,
be read as introducing the remainder of the sentence
so that to obtain the subordination of the exercise of
sovereign rights and to secure advantages were only
alternative means of coercion. Alternatively, the phrase
could be read as relating only to the words immediately
following, so that measures to secure from a State
advantages of any kind, even when not coercive, were
prohibited. Again, behind the question of legal formula-
tion there lay a question of substance. If the second
reading was correct, the paragraph should be supple-
mented to make it clear that ordinary negotiations and
diplomatic relations were not prohibited. Some repre-
sentatives thought moreover, that the legal concept of
non-intervention related largely to the intention of one
State to force another State to change its internal order.
That intention must in fact exist on the part of the
intervening State before the activities referred to could
be said to be taking place, but it must at the same time
be an abnormal or arbitrary form of coerdion; also, the
intention by itself was not enough #f it did not have
any effect.

6. Subversive and other activities directed egainsi an-
other State or its régime

310. Provisions designed to formulate in some detail
a prohibition of the activities indicated in this sub-
heading appeared in paragraph 2 of the proposal sub-
mitted jointly by India, Lebanon, the United Arab
Republic, Syria and Yugoslavia (see para. 276 above),
and in sub-paragraph 2 C of the proposal submitted
jointly by Ausiralia, Canada, France, Italy, the United

Kingdom and the United States (see para. 279 above).

Paragraph 5 of the amendments by Ghana to the first
of the foregoing joint proposals (see para. 277 ahove)
also contained provisions to the same effect.

311. No extensive discussion took place in regard
to these suggested forms of intervention. While the
sponsors of the proposal submitted by Western Eu-
ropean and other States considered their wording an
improvement on the wording of the corresponding para-
graph in the alternative proposal of non-aligned coun-
tries, other representatives thought, on the contrary,
that it omdtted certain details which were included in
resolution 2131 (XX) of 21 December 1965, par-
ticularly the fact that States should refrain from as-
sisting, financing or tolerating certain specific activities.
The first sentence of sub~paragraph C of the proposal by
Western European and other States was in their view
very vague and ambiguous. In the second sentence, the
word “means” was presumably limited to forcible means.
One representative, however, considered that any for-
mulation adopted should extend to the prohibition of
propaganda against the régime of another State. The
expression “to interfere” in paragraph 2 of resolution
2131 (XX) was not restricted to action by forcible
means, and, on the whele, paragraph 2 of that resolu-
tion was a much better statement of the matter covered
by sub-paragraph 2 C, of the proposal by Western
European and other States.

7. The use of force to deprive peoples of their national
ideniity

312. A oprovision prohibiting the use of force to
deprive peoples of their national identity was con-

tained in paragraph 3 of the joint proposal submitted by
India, Lebanon, the United Arab Republic, Syria and
Yugoslavia (see para. 276 above) and was referred
to in paragraph 5 of the amendment of Ghana (see para. ‘
277 above) to that proposal. !

313. Sponsors of the joint proposal, and other repre-
sentatives who supported the adoption of such a provi-
sion, stated that it definitely belonged in any text which
the Special Committee prepared on non-intervention.
It was stated that this had been the position of the
General Assembly when it adopted resclution 2131
(XX) of 21 December 1965. One great development
since the Second World War, which had resulted from
the approval given in the United Nations Charter to
the principle of self-determination, was the recognition
of the legal importance of the concept of a “people”.
The struggle against the colonial yoke should therefore
be regarded as legitimate. Since resolution 2131 (XX)
had taken account of that development, it was perfectly
natural that it should include a paragraph affirming
that “All States shall respect the right of self-determina-
tion and independence of peoples and nations, to be
freely exercised without any foreign pressure, and with
absolute respect for human rights and fundamental free-
doms.” The General Assembly had in that manner
pointed the way to the progressive development of the
traditional concept of non-intervention. Moreover, that
principle was implied in Article 2, paragraphs 4 and 7,
of the Charter. With regard to the reference to “peoples”
in paragraph 3 of the joint five-Power draft, it was
pointed out that, while one spoke of sowereignty in
connexion with States, it was actually peoples who
exercised such sovereignty. In the view of these delega-
tions, the Committee should not devote disproportionate
time to fine points of definition, which could be taken
care-of by the Drafting Committee. They did not agree
that paragraph 3 of the proposal in question was less
relevant to the principle of non-intervention than it was
to that of self-determination, For example, even if the
territory of a State was occupied only temporarily by a
foreign invader, great changes could take place during
such occupation, the population could be removed and
the structure of the State thereby destroyed.

314. Other representatives were unable to see what
purpose a provision of this nature woulbd serve. More-
over, the term “peoples”, as used in the proposal did
not cover States. The principle of non-intervention dealt
with the duty not to intervene in the domestic affairs
of States, not of peoples. Peoples did not necessarily
constitute States under infernational law and con
quently were not necessarily subjects of internatio
law. The interpretation of sovereignty mentioned ift
the preceding paragraph was not agreed to by thes
representatives. They felt that logically and legally this
stthject matter fell under the principle of equal right:
and self-determination of peoples; or under the protec
tion of human rights, in the case of the internal use of
force; or under the prohibition of the threat or use of
force, in case of extermal use of force. Moreover, the:
meaning of the expression “national identity” was t60
vague and must be clarified. -

8. Interference with or hindrance of the promulgat
or execution of laws in regard to matters essentiall
within the competence of any State

315. A prohibition relating to the above matter Wi
contained in paragraph 4 of the dnitial proposa
paragraph 1 of the revised proposal submitted by Ifidie
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Lebanon, the United Arab Republic, Syria and Yu-
goslavia (see paras. 276 and 278 above) ; and reference
was also made to it in paragraph 2 of the amendment
by Ghana (see para. 277 above).

316. In support of such a provision it was said that
it was based on the text drafted by the Inter-American
Juridical Commitiee relating to wiolations of the prin-
ciple of non-intervention,®® and was designed to stress
the great importance of respect for the integrity of the
legal system of States, which was one of the particular
aspects of their territorial integrity.

317. However, to some other representatives, the
wording of the proposal was unclear. It was said that
no State had ever interfered with the promulgation
of laws in other States. Under international law, the
executfon of the laws of one State in the territory of
another State was not permitted unless that other State
had given ifs consent. The expression “essentially”
within the competence of a particular State implied
that the matters in question were not solely within the
competence of that State; thus, the provision would
seem to- prohibit interference in matters that involved
the interests of othér States or of international organiza-
tions, Moreover, it might happen that such promulga-
tHon or execution was contraty to international law,
in which case interference coudd not be prohibited,
Recourse to the United Nations against the adoption
by a given ocountry of legislation based on racial
discrimination was given as one example.

8. Duress to obtain or perpetuate politicel or economic
advantages of any kind

318. A prohibition of duress of the above nature was
contained in paragraph 2 of the revised joint proposal
submitted by India, Lebanon, the United Arab Republic,
Syria and Yugoslavia (see para. 278 above). In the
original draft of the five Powers the wording was as
follows: “No State shall use duress to obtain or main-
tain territorial settlements or special advantages of any
kind.” In paragraph 3 of its proposal, Ghana had
proposed an amendment fo this original five-Power
draft (see para. 277 above), similar in wording to that
eventually submitted in the revised joint proposal.

319. In support of the proposal it was said that it
reflected another particular aspect of the principle of
non-intervention, that it was based on paragraph 2 of
resolution 2131 (XX) of 21 December 1965, and that
there was no reason why the explicit terms “duress” or
“coercion” should not be used. It was also recalled
that the sub-paragraph had been based upon the draft
mstrument on violations of the principle of non-interven-
tion prepared by the Inter-American Juridical Com-
mittee, and had not been the subject of any individual
comment in the 1964 Special Committee. One repre-
sentative pointed out that the word “State” was to be
given the meaning attributed to it by paragraph 7 of
the Declaration contained in resolution 2131 (XX).

320. In connexion with the original version of the
Proposal, certain representatives assumed that it was
not. the intention to suggest that valid and binding
égteements involving territorial settlements could be
departed from in the absence of agreement between the
r———

) 1-923__13-&“ American Union (Washington, D.C), doc. CIJ-5L,

parties. While duress vitiated consent in treaty law, its
role was much more difficult to define in the context
of territorial settletnents, and reference to the use of
duress to maintain such settlements should be clarified.
The maintenance of territorial agreements, valid when
entered into, should not be prohibited or prevented in
any way.

10. Aid and assistance to peoples under any form
of colonigl domination

"321. Reference to the above matter was contained in
paragraph 3 of the revised joint proposal submitted by
India, Lebanon, the United Arab Republic, Syria and
Yugoslavia (see para. 278 above). In the original
proposal of these five Powers, reference had been made
to peoples under “foreign” domination.

322. Representatives who advocated the formulation
of such an exception to the prohibition of intervention
said that'the proposal merely reflected the many recent
resolutions of the General Assembly drawing attemtion
to colonial problems giving rise to dangerous situations
and asking States to assist in bringimg about their
solution. It constituted a formal recognition of the fact
that the principle of non-intervention had acquired a
new and universally valid dimension: the provision of
assistance to peoples oppressed by any form of foreign
domination, far from being a form of intervention in
the internal affairs of a State, was in fact the duty of
all States. Anything done to Hquidate foreign domina-
tion—which was the worst form of intervention, since it
prevented the cultural development of peoples—was
welcome. One representative added that in the past
some States—fortimately very few in npumber—had
questioned and even denied the anthority of the United
Nations to intervene in certain questions endangering
international peace and security, citing the principle
of non-intervention in support of their stand. Their
attitude had prevented the establishment of an atmo-
sphere of understanding and trust among States and had
also created a very dangerous precedent. Two or three
Member States, which made apartheid and colonial
domination national policies, continwed to advance
those unconvincing arguments against United Nations
intervention in certain extremely important matters. It
was clear that international action to destroy such evils
did not constitute intervention in the domestic affairs
of those States. On the contrary, because those policies
were based on a grave injustice supported by force and
repression, all States must pool their efforts to aid
oppressed peoples. By so doing the international com-
munity would perform one of its main duties, namely,
the elimination of all elements poisoning international
life and endangering world peace.

323. This position was opposed by certain other
representatives. They argued that paragraph 6 of the
joint five-Power proposal referred to above, which
repeated in amended form a former oral proposal of
Algeria, appeared to give a State complete freedom to
intervene whenever it considered that there existed
in any other State elements under foreign domination.
The wording of that paragraph might offer a Joop-hole

and a possibility for actions which they could not accept .

as permissible. It would give legal sanction to a form
of intervention by force which appeared to these repre-
sentatives to be contrary not only to the provisions of
the Declaration contained in resolution 2131 (XX) of
21 December 1965 but also to those of the Charter.
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If a specific exception to the prohibition on the threat
or use of force was thus created by the Assembly, it
would then be necessary to deterrnine what were the
circumstances in which the provision of aid and as-
sistance would be justified. If the vernacular used in
certain quarters was to be taken as a guide, it would be
seen that neither military occupation nor colonial domi-
nation was actually what was meant, for there were a
number of cases in which sovereign States, whose
indigenous populations were admittedly fully in charge
of their own Governments, had nevertheless been made
the object of ithe use of force umder the pretext of
“anti-colonialism”, Quite aside from the question of
consistency with the provisions of the Charter, the
paragraph involved the gquestion of what sort of world
the United Nations was trying to establish.

324. One representative asked whether the conclusion
should be drawn, by reasoning @ conirario sewsu, that
aid and assistance given to people not subjugated by
any form of foreign domination did constitute tnterven-
tion. He also observed that if the words “aid and as-
sistance” were merely a discreet euphemism for “armed

aid and armed assistance”, then the proposal would

be linked to the highly controversial concept of wars
of liberation, on which it was doubtful that agreements
could be reached and which, moreover, resolution 2131
(XX) was careful to omit. If, on the other hand, the
aid referred to in that paragraph was of an economic
or technical nature, all peoples and all Governments
were entitled to engage in it in accordance with inter-
national Jaw. Omne aspect of the principle of non-
intervention which also was not covered in that resolu-
tion, but which in his view was of considerable practical
and political importance and worthy of attention, was
intervention at the invitation of the Government con-
cerned, '

1. Self-defence ogeinst intervention

325. Sub-paragraph 2 D of the joint proposal sub-
mitted by Australia, Canada, France, Ttaly, the United
Kingdom and the United States (see para. 279 above)
referred to a right of States in accordance with inter-
national law to take appropriate measures to defend
themselves individually or collectively against interven-
tion as a fundamental element of the inherent right of
self«defence.

326. Representatives supporting the adoption of
such a provision considered it of the utmost importance,
While it had been omitted from General Assembly
resolution 2131 (XX) of 21 December 1965, they
observed that, in a political statement dealing with the
principles of non-intervention, there would be no need
to include a reference to closely related obligations and
rights. None the less, as the Special Committee was
seeking to formulate a statement of international law,
it was correct and necessary to state the all-important
principle that countries had a right to defend them-
selves against intervention. It was stressed that the
paragraph referred specificaily to the fact that action in
seli-defence must be taken in accordance with inter-
national law. That provision, far from being inconsistent
with the Charter, sought to ensure recognition of the
principle that States which were guilty of acts of in-
tervention must realize that certain consequences would
flow from those acts: in other words, that States against
- which intervention had been committed were not obliged
to stand helplessly by but would have the right to
take whatever action was permissible under interna-

tional law, and in accordance with the Charter, to defend
themselves.

327. Other representatives considered the proposed
provision as a dangerous departure from the Charter
and from internatiomal law in general It was pointed
out, in particular, that it ignored Article 51 of the
Charter, which was the sole basis for the exercise of
the right of self-defence of States, and gave the im-
pression that there were other justifications for the use
of force in self-defence apart from those envisaged in
Article 51, Such an excessively wide interpretation was
considered by these representatives to be contrary to
the spirit and the letter of the Charter and to be tanta-
mount to an attempt to legitimize preventive war. In
the view of some representatives, no group of States
had the right to intervene in the affairs of another State
on the pretext of collective self-defence, civil strife or
infiltration. Some representatives wondered why the
proposal, which dealt with the prohibition of the use
of force, had been submitted under the principle of
non-intervention. It was also said that the proposal was
silent on the point whether reference was made to the
right of self-defence under Article 51, or whether it
was related to the regional arrangements under Article
33 of the Charter; it did not even refer to the Charter,
but simply to “international law”. The Charter was an
international comwvention, and as such constituted an
integral part of international law ; but it very specifically
regulated the conditions in which the right of self-
defence might be exercised, and could therefore usefully
have been mentioned expressly. Moreover, the proposal
referred to the right of self-defence “against interven-
tion” and it was not clear what this meant. Some of
the delegations that were sponsoring the proposal had
insisted, in the 1964 Special Committee, that it was
almost impossible to define “intervention”. If that was
the case, the right of self-defence against intervention
would rest on a very unsure ground, which could only
lead to 2 dangerous broadening of the range of eventuai-
ities in which it could be exercised. Several represen=
tatives believed that, while the right of States to take
certain measures against less open forms of intervention
should be allowed for, it should he given a more precise
definition than that contained in the proposal and that
the formulation of the right of seli-defence should be *
limited to the occurrence of an armed attack, in zcs
cordance with Article 51 of the Charter. '

328. Replying to these objections, one repres
tative expressed the view that States had the righ
to defend themselves against any form of intervention
whatsoever until the Security Councit took the nec
sary action. As to the point that the draft extended
legal scope of self-defence beyond the fimits laid do
in the Charter, he explained that this would constitute
a violation of international law, which was exclud
by the draft which limited the measures taken in s
defence to those which were “in accordance with inter
national law”.

12. The lLimitation of the scope of now-interve

329. A provision referring to this question was ¢os
tained in paragraph 3 of the joint proposal submi
Australia, Canada, France, Italy, the United Kingd
of Great Britain and Northern Ireland and the U ted
States of America (see para. 279 above) and i '
graph 6 of the amendments by Ghana {see pard
above) to the five-Power proposal.
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330. The debate on this guestion concentrated on the
proposed formulation concerning a “generally recog-
nized freedom of States to seek to influence the
policies and actions of other States, in accordance with
mnternational law and settled international practice™.

331, Sponsors and other representatives supporting
stuch a formulation declared that it was in no way in-
tended to suggest that intervention was permissible.
The freedom referred to in the proposal was specifically
to be exercised in accordance with internmational law.
The idea underlying that paragraph was that, in the
modern world, States were interdependent and were
called upon by the Charter to co-operate in maintaining
international peace and security. There might be many
instances in which States should try to influence others
to follow policies consistent with the maintenance of
peace and security--or, to give another example, with
the principle of respect for human rights. Thus, the
idea that States should have freedom to influence the
policies of other States seemed to these representatives
to be essential to the fulfilment of the obligations of
States to the international community. They considered
it also as extremely important that the text of the
principle should indude general provisions which
balanced the negative aspect of the formulation of
prohibitions by saying that the ban on intervention did
not extend to the practices which were generally recog-
nized as not being unlawful in international law and
in which all countries habitually engaged. Reference,
in this connexion, was made to the Vienna Convention
on Diplomatic Relations,*® which stipulated in article
3 (b) that a diplomatic mission had the function of
“protecting in the receiving State the interests of the
sending State and of its nationals, within the limits
permitted by international law”.

332, Ome representative, referring to the Vienma
Convention, suggested an alternative plrase, reading
as follows: “nor as affecting the right of any State
to protect its interests and those of its nationals, within
the Jimits permitted by international law, nor the right
of promoting friendly refations and developing eco-
nomic, cultural and sctentific relations”,

333. Other representatives stated that the proposed
provision would legitimize intervention and was there-
fore wnacceptable to them. They considered it as being
incompatible with the punposes of the United Nations,
especially that of developing friendly relations and co-
operation among States, and as a negation of General
Assembly resolution 2131 (XX) of 21 December 1965.
It was said that there was no “generally recognized
freedom” of States to intervene in the affairs of other
States; what was essential was to define not the forms
of influence that States exerted on each other, but
rather the forms of manifestly unfawiul pressure, on
which the proposal was silent. Certain representatives
also objected to reference to “settled international
practice”. If what was meant was the practice which
for decades had been a source of threats to peace and
was associated with a troubled past, then such practice
was no Jonger acceptable today. Ome representative
stated that if the proposal was not designed to limit the
principle of non-intervention in the affairs of other
States and referred only to ordinary diplomatic and
;Qﬂsula:_r activities, there was no need for the provision.

: Thﬁ principle of non-intervention had never been con-
Sidered to prohibit such activities which were now

;ll 40 United Nations, Treaty Series, vol. 500.

governed by the Vienna Conventions on Diplomatic
Relations and Consular Relations. If, on the other
hand, it did seek to limit that principle, it was unac-
ceptable to him,

C. DEecisioNs oF THE SPecial. COMMITTEE

1. Decision on the draft resolution sponsored by Chile
and the United Areb Republic

334. At its seventeenth meeting, on 18 March 1966,
the Special Committee took decisions on the draft
resolution submitted by Chile and the United Arab
Republic (see para. 284 above) and on the amendments
to it submidtted jointly by Awustralia, Canada, France,
Italy, the United Kingdom of Great Britain and North-
ern Ireland and the United States of America (see para.
285 above).

335, Sub-paragraph 1 (@) of the six-Power amend-
ment, reproduced in paragraph 285 above, was accepted
by the two sponsors of the draft resolution.

336. A roll-call vote was taken on the amendment
in sub-paragraph 1 (&) of the document reproduced in
paragraph 285 above, with the following result:

In favour : Netherlands, Sweden, United Kingdom of
Great Britain and Northern Ireland, United States of
America, Australia, Canada, France, Guatemala, Italy,
Japan.

Against: Mexico, Nigeria, Poland, Romania, Syria,
Union of Soviet Socialist Republics, United Arab
Republic, Yugoslavia, Algeria, Argentina, Burma, Ca-
meroon, Chile, Czechoslovakia, Dahomey, India, Kenya,
Lebanon, Madagascar.

Abstaming : Venezuela.

The amendment was rejected by 19 votes to 10, with
1 abstention.

337. The vote on the amendment in paragraph 2 of
document A/AC125/L.19, reproduced in paragraph
285 above, also by roll-call, was as follows:

In favour: United Kingdom of Great Britain and
Northern Treland, United States of America, Australia,
Cantada, France, Italy, Japan, Netherlands, Sweden,

Against: Syria, Union of Soviet Socialist Republics,
United Arab Republic, Venezuela, Yugoslavia, Algeria,
Argentina, Purma, Cameroon, Chile, Czechoslovakia,
Dahomey, Ghana, Guatemala, India, Kenya, I.ebanen,
Madagascar, Mexico, Nigeria, Poland, Romania.

The amendment was rejected by 22 wvotes o 9.

338. The amendment in sub-paragraph 3 (a) of
document A/AL125/1.19, reproduced in paragraph
285 of the present chapter, was put to the vote, by roll-
call, with the following results:

In fowour: United Kingdom of Great Britain and
Northern Ireland, United States of America, Australia,
Canada, France, Ltaly, Japan, Netherlands, Sweden,

Against: Syria, Union of Soviet Socialist Republics,
United Arab Republic, Yugoslavia, Algeria, Burma,
Cameroon, Chile, Czechoslovakia, Dahomey, Ghana,
Guatemala, India, Kenya, Lebanon, Madagascar, Mex-
ico, Nigeria, Poland, Romania.

Abstaining : Venezuela, Argentina.

The amendment was rejected by 20 votes to 9, with
2 abstentions.

339. A roll-call vote was taken on the amendment in
sub-paragraph 3 (&) of document A/AC.125/1..19, also
reproduced in paragraph 285 of the present chapter,
with the following results:
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In favour: Netherlands, United Kingdom of Great
Pritain and Northern Ireland, United States of
America, Australia, Canada, France, Italy, Japan,

Against: Nigeria, Poland, Romania, Syria, Union
of Soviet Socialist Republics, United Arab Republic,
Yugoslavia, Algeria, Burma, Cameroon, Chile, Czecho-
slovakia, Dahomey, Ghana, India, Kenya, Lebanon,
Madagascar, Mexico.

Abstaining : Sweden, Venezuela, Argentina, Guate-
mala.

The amendment was rejected by 19 voles to 8, with
4 abstentions.

340. 'The joint draft resolution (see para. 284 above)
sponsored by Chile and the United Arab Republic, as
modified by sub-paragraph 1 (¢) of the six-Power
amendment to it (see para. 285 above) was then adopted
by the Special Committee by a roll-call vote of 22 votes
to 8, with 1 abstention. The rofl-call vote was as follows:

In favour: Venezuela, Yugoslavia, Algerfa, Argen-
tina, Burma, Cameroon, Chile, Czechoslovakia, Daho-
mey, Ghana, Guatemala, India, Kenya, Lebanon, Mada-
gascar, Mexico, Nigeria, Poland, Romania, Sytia,
Union of Soviet Socialist Republics, United Arab
Republic.

Against: United States of America, Australia, Can-
ada, France, Italy, Japan, Netherlands, United King
dom of Great Britain and Northern Ireland. ,

Abstoining : Sweden.

341. The resolution, as adopted (A/AC.125/3)
reads as follows:

"\ “The Special Committee,

“Bearing in mind :

“(a) That the General Assembly, by its resolution
1966 (XVIII) of 16 December 1963, established this
Special Committee to study and report on the prin-
ciples of international law enumerated in General
Assembly resolution 1815 (XVII),

“(b) That the General Assembly, by its resolu-
tion 2103 (XX) of 20 December 1965, definitively
fixed the structure of this Committee, granting it,
inter alia, authority to consider the principle of non-
intervention, and

“(¢) That the General Assembly, by its resolution
2131 (XX) of 21 December 1965, adopted a Declara-
tion on the Inadmissibility of Intervention in the
Domestic Affairs of States and the Protection of
their Independence and Sovereignty which, by virtue
of the number of States which voted in its favour, the
scope and profundity of its contents and, in particular
the absence of opposition, reflects a universal legal
conviction which qualifies it to be regarded as an
authentic and definite principle of international law,

“l. Decides that with reégard to the principle of
non-intervention the Special Committee will abide by
General Assembly resolution 2131 (XX) of 21 De-
cember 1965; and

“2. Imstructs the Drafting Comumittee, without
prejudice to the provisions of the preceding para-
graph, to direct its work on the duty not o intervene
i matters within the domestic jurisdiction of any
State towards the consideration of additional pro-
posals, with the aim of widening the area of agree-
ment of General Assembly resolution 2131 (XX).”

- 2. Explanations of vote

342. Explanations of vote on the draft resolution and

amendments thereto were made by the representatives

of France, Japan, Czechoslovakia, Italy, Venezuela, the
United Kingdom, Guatemala, Sweden, Australia, and
the United States at the eighteenth meeting of the
Special Committee on 21 March 1966,

343. The representative of France said that his
delegation shared the disappointment of those who re-
gretted the negative outcome of the discussion on the
principle of non-intervention. When the Committee had
voted on the draft resolution submitted by Chile and the
United Arab Republic (see para. 284 above), it had
beent faced with a perfectly clear situation, since the
laudable efforts of certain delegations to achieve a
compromise on the meaning of some terms had failed;
such a compromise might well have prolonged the
disputes over interpretation in the Draiting Committee.
His delegation had voted against that draft resolution
because of certain points on which it had made
coraments, It had raised two objections to the words
“Declaration . .. which . .. reflects a universal legal con-
viction ...”, etc., in preambular paragraph () : first,
that General Assembly resolutions did not possess the
character of hard-and-fast rules which it was desired to
attribute to them, although they were universal in
scope and did influence international law; secondly,
that resolution 2131 (XX) of 21 December 1965, m
particular, had been drafted, debated and voted upon
solely as a declaration designed to pass formal con-
demmnation upon intervention. The Assembly had had
neither the intention nor the means of giving a legal
definition of the principle of non-intervention. His ,
delegation had considered that the General Assembly,
in adopting the Declaration the day after it had .
adopted resolution 2103 (XX) of 20 December 1965 °
containing the Special Committee’s terms of reference,.
had not intended to repudiate its own earlier decisi
by restiicting those terms of reference, so far as the
principle of non-intervention was concerned, to the.
examination of the Declaration alone. Ilis country’s:
vote had therefore been a demonstration of respect for
the clearly expresed will of the General Asseml
He also regretted that the text adopted by the €
mittee had deprived the Drafting Cominittee which
a megotiating committee as well, of the possibilit
working for a reconciliation of views, which had see
feasible in the light of some positive features of
preceding discussion. It was unfortunately to be feared |
that the adoption of the draft resolution had delayed a -
generally acceptable formulation of the principles of
non-intervention for a long time. Lo

344. The representative of Japan said that the |
ration contained in resolution 2131 (XX) wag duite
acceptable to his delegation as a statement of pglitical
intent but that, since the Assembly had not had fim
make a thorough study, it could not be regarded s
adequate formulation of the principle from the stand-
point of international law. He regreited that the Special
Committee had not been able to take into accotnt the
reservations made to that effect when the t
reference of the Drafting Commitiee had he
down. Japan had voted against the draft ré
because it considered that that text failed to
tull account the amendments thereto (see P
above) and the provisions of General Asseinb
ution 2103 (XX) which emphasized “the.s
of continuing the effort to achieve general agre
every stage of the process of the elaboration of
principles . ..”, However, his delegation’s apprehensiofl
at the excessively restrictive conception of the Draftmg
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Committee’s terms of reference had been largely allayed
by explanations given of the nature recorded in para-
graph 296 above of the present report; it hoped the
Drafting Committee would be able ic elaborate the
principle in a satisfactory manuer.

345. The representative of Czechoslovakia said
that his delegation had voted in favour of the draft
resolution because that text unequivocally upheld Gen-
eral Assembly resclution 2131 (XX), which had im-
mense political and legal significance since the Dec-
laration contained in it enunciated the basic elements
of the legal principle of non-intervention. Czechoslo-
vakia had cast its favourable vote on the understanding
that the Special Committee would be required, at all
stages of its work, to abide by the provisions of the
Declaration, without departing from it and without
narrowing its scope or content. With regard to the
terms of reference of the Drafting Committee, his
delegation considered that the task of that body was
as follows: first, it was bound to preserve all the
elements of the principle of non-intervention which
were contained in the Declaration. Secondly, it was
requested to consider additional proposals—namely
those which, by their nature, complemented the defini-
tion given in the Declaration by adding new elements
that would widen the atea of agreement established by
General Assembly resolution 2131 (XX). On that
understanding, his delegation considered that the addi-
tional proposals could include both those submitted at
the present session and those submitted at the 1964
sesston, His delegation had proposed that the Drafting
Committee should be given a time-Hmit for the com-
pletion of its work on the principle of non-intervention
because that principle had already been formulated
fairly precisely and because the Drafting Committee
should be allowed time to complete its work on the
remaining principles. Because the draft resolution sub-
mitted by Chile and the United Arab Republic had
been adopted, his delegation had decided not to press
for a vote on its own draft resolution (see para. 286
ahove), but it reserved the right to remntroduce that
proposal if, in its opinion, that should become necessary.

346. The representative of Italy said that his dele-
gation’s vote against the draft resolution adopted by
the Special Committee at its previous meeting should not
be tdken as implying any disregard for General As-
sembly resofution 2123 (XX). As could be seen from
the amendments (see para. 285 above) of which
Ttaly had been a sponsor, the interpretation which
those amendments placed on the Declaration did not
coincide with the interpretation given in the draft
resolution submitted by Chile and the United Arab
Republic. In his delegation’s view, the Declaration
could not be regarded as a final legal formulation of the
principle. He did not think the Committee had taken
a wise decision, but he hoped that the Drafting Com-
mittee, despite its restrictive terms of reference, would
be able to produce a text likely to constitute an accept-
able basis for general comsensus within the Special
Committee.

347, The representative of Venezuela said that his
delegation had voted for the draft resolution submitted
]}‘Y Chile and the United Arab Republic, which on the
whole corresponded to its views. In the vote on the
amendments (see para. 285) it had preferred to abstain
on sub-paragraph 1 (b), because while the expression
reflects a universal legal conviction” did not seem to
It altogether correct, in view of the different possible

meanings of the word “universal”, the Venezuelan
delegation had reservations about the formula proposed
to replace it, namely, “reflects, infer alia, a large area
of agreement...”. It has also abstained on sub-para-
graphs 3 (a) and (b) of the proposed amendments. On
the other hand, it had voted against paragraph 2, in
view of the fact that the expression “se atenderd a”,
used in the Spanish text of the draft resolution was
more categorical than that proposed to replace if,
which seemed to authorize the Drafting Committee {o
depart somewhat from the text of resolution 2131
(XX).

348, The representative of the United Kingdom said
that his delegation could not agree that the Special Com-
mittee’s task should be confined to incorporating in
any formulation of the principle of non-intervention
provisions contained in General Assembly resolution
2131 (XX), together with additional proposals on
which general agreement might be achieved. For that
reason his delegation had joined with others in sub-
mitting amendments designed to clarify the legal status
and effect of resolution 2131 (XX) and to allow the
Drafting Committee to fulfil its functions in conditions
consistent with the terms of the mandate given to the
Special Committee in General Assembly resolution
2103 (XX). Those amendments having been rejected,
his delegation had been obliged to vote against the
draft resolution. It would of course participate in the
work of the Drafting Committee on the principle of
non-intervention. His delegation appreciated the efforts
made by certain delegations to give a more flexible
interpretation to the resolution adopted. However, it
would now be more difficult for the Drafting Com-
mittee to achieve general agreement on a formulation
of the principle, and the United Kingdom delegation
must accordingly reserve its position on any text
which might emerge,

349, The representative of Guatemala said that his
delegation had voted for the draft resolution submitted
by Chile and the United Arab Republic in the first
instance because operative paragraph 1 of the draft
provided that the Special Committee was to abide by
General Assembly resolution 2131 (XX). In the second
place, the draft defined the Drafting Comunittee’s man-
date by instructing it to consider additional proposals
with the aim of widening the arca of agreement of
resolution 2131 (XX). These provisions met the
wishes expressed by his delegation on a number of
occasions. So far as the amendments to the draft
resolution were concerned, his delegation had voted
for the substitution proposed in sub-paragraph 1 (b)
because the words “reflects, inter alia, ...” seemed to
correspond to a faet that could not be denied. On the
other hand, it had feft unable to vote for the amendment
to operative paragraph 1 because the draft resolution
had originally been drafted in Spanish and the expres-
sion “fenerse a” meant the same as the term with which
it was proposed to replace it in the Spanish text.
Neither had it voted for paragraph 3 of the amend-
ments, because given the limited time at the Drafting
Committee’s disposal it could not consider “all” the
proposals, including those not aimed at widening the
area of agreement of General Assembly resolution
2131 (XX or other proposals such as, for example,
that in paragraph 3 of the revised five-Power draft
resolution (see para. 128 above), which his delegation
regarded as contrary to the principle of non-
intervention. -
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350. The representative of Sweden said that the task
of the Special Committee, and of its Drafting Com-
mittee, was to seek a formulation which could be used
by the General Assembly in drafting a declaration on
the principles referred to the Special Committee. Under
the terms of its mandate, the Committee was required
to have particular regard to the practice of the United
Nations and of States, the comments submitted by
Governments, and the views and suggestions advanced
in the General Assembly during the seventeenth,
eighteenth and twentieth sessions. So far as the prin-
ciple of non-intervention was concerned, his delegation
did not think the Committee could fulfil its mandate
by the mere mechanical endorsement of resolution 2131
(XX). For those reasons it had voted for paragraphs
2 and 3 of the amendments to the draft resolution sub-
mitted by Chile and the United Arab Republic, which
would have given the Drafting Committee the neces-
sary latitude, Tt had seemed to his delegation that the
wotds “will abide by” in operative paragraph 1 of
the draft resolution meant no more and no less than that
the Committee should respect the substance of the
Declaration. For that reason his delegation believed it
was in agreement with the substance of the key oper-
ative paragraph of the draft resolution. His delegation
had abstained in the vote on the draft resolution mainly
because of the unqualified statement in the preamble that
the Assembly’s Declaration “reflects a universal legal
conviction”. It had felt that there was something para-
doxical in deciding by a majority vote that something
constituted a universal legal conviction even though
express reservations had been voiced by a minority.
Could a Committee really decide by a majority vote
that it was unanimous? So far as the legal character
of the Declaration was concerned, his delegation felt that
some passages in it were merely hortatory, not legal,
and that other passages were so vague that it was
impossible to identify what, if any, legal conviction was
behind them. His delegation had voted for sub-para-
graph 1 (b) of the amendments concerning that point,
the language of which it accepted. On the other hand,
it had seen no substantive difference between the word-
ing of sub-paragraph 3 (b) and the passage it was
intended to replace, and had abstained on that amend-
ment.

351. The representative of Australia said that his
delegation had supported the Dedlaration contained in
resolution 2131 (XX) as constituting an important
statement of principle. Its vote against the draft resolu-
tion submitted by Chile and the United Arab Republic
should not, therefore, be regarded as a vote against
resolution 2131 (XX) itself, but against the terms of
a procedural resolution which gave resolution 2131
(XX) an altogether incorrect legal character. When
resolution 2131 (XX) had been adopted by the General
Assembly his delegation, like many ethers, had stated
that the Declaration did not, in its view, constitute
a definitive formulation of the principle of non-interven-
tion, and had added that it would be for the Special
Comumittee to undertake that formulation. But the state-
ment in paragraph (¢} of the preamble to the draft
resolution that the Declaration on the inadmissibility
of intervention “reflects a universal legal conviction
which qualifies it to be regarded as an authentic and
definite principle of internatiomal law™ dearly overrode
that understanding. The operative part of the Jdraft
resolution was worded in rather general terms, and he
hoped that the resolution just adopted (see paragraph

- to the principle of non-intervention the Speél

341 above) would not be applied in such a4 way as
to depart from the Commitiee’s mandate, which was
to continte the effort to achieve general agreement at
every stage of the process of the elaboration of the
seven principles of international law set forth in General
Assembly resolution 1815 (XVII).

352, The representative of the United States said
that he had voted against the draft resolution because
he had been unable, for the reasons he had explained
at the seventeenth meeting, to endorse the proposition
in paragraph (¢) of the preamble. A universal legal
conviction could not be brought about by legislation,
particularly by legislation adopted by a mere majority.
Moreover, the draft resolution was not compatible with
the Special Comumittee’s mandate, which was to achieve
general agreement, Iis adoption could be interpreted
as an abandonment of efforts to achieve that aim, before
those efforts had even begun., Nevertheless, he hoped
that the work of the Drafting Committee woudd lead
to satisfactory results. The United States wished to
abide by the undertaking it had given in voting for
resolution 2131 (XX), which marked an important
date in the development of the political attitude of
Member States towards the problem of non-intervention.
For that reason it could not but oppose resolutely
certain proposals which had been made in the Special
Comimittee, whose effect would be in many respects
to neutralize resolution 2131 (XX). -

3. Report of the Drafting Committce

353. The Drafting Committee submitted the fol:
lowing report (A/AC.125/5) to the Special Com
mittee on the duty not to intervene in matters withif
the domestic jurisdiction of any Siate, in accordang
with the Charter:

“l. The Drafting Committee considered the ahavi
principle in accordance with the mandate given
it by the resolution of the Special Committee ¢f 1
March 1966 {A/AC.125/3). e

“2. No agreetnent was reached on the additips
proposals made with the aim of widening the _
of agreement of General Assembly resolution 2131,
(XX).”
354. This report was introduced by the Cha

of the Drafting Comumittee in the Special Co
at its forty-seventh meeting on 16 April 1
recalled that, in respect of the principle of non-inte
tion, the Drafting Committee had been given a §pec
mandate embodied in the resolution adopted by* th
Special Committee on 18 March 1966 (see para. 34
above). In that resolution, the. Special C tee
bearing in mind the provisions of General A )
resolutions 1966 (XVIII), 2103 (XX), and’ 21
(XX), had decided, in paragraph 1, that with ti

mittee would abide by General Assembly ie (
2131 (XX) and, in paragraph 2, had instructed th
Drafting Comunittee, withowt prejudice 1o t )
sions of the preceding paragraph, to direct its wor
on the duty not to intervene in matters withn
domestic jurisdiction of any State towards the
sideration of additional proposals, with the, a
widening the area of agreement of General
resolution 2131 (XX). It might also be ©
in respect of paragraph 1, the Special Cormnitte
agreed on the construction to be placed o1 _
“will abide by”, in relation to the work of the Drafbl
Committee. Briefly, it was that those words di
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preclude that Commistee from making such drafting
changes in General Assembly resolution 2131 (XX) as
were of a purely drafting character, provided that no
such drafting changes should cause any alteration in
the substance of the resolution or reduce its [ull effect
in any way. That had been the Drafting Committee’s
mandate. The negotiating machinery which it had set
up for its work bhad been controlled entirely by the
specific terms of that mandate. The fullest possible op-
portunity had bheen given to all members and non-
members to participate in the examination of the prin-
ciple, to which a not inconsiderable amount of time and
effort had been devoted. All aspects of the principle
had been given equal weight, and opportunity for their
consideration had never been fettered. To his profound
regret, however, he was unable to report any definite
conclusions, The Drafting Committee had encountered
at every turn an embarrassing lack of agreement. No
drafting changes had been made in resolution 2131
(XX) and no agreement had been reached on the
additional proposals made with a view to widening
the area of agreement, in accordance with paragraph
2 of the Drafting Comumittee’s mandate, Nevertheless,
the exercise in which the Drafting Committee had
engaged had been useful in its own way.

4, Decision on the report of the Draofting Comumittee

355, At its fifty-second meeting, on 25 April 1966,
the Special Committee took note of the report (A/
AIC.125/5) of the Drafting Committee set out in para-~
graph 353 above (see chapter IX below for the discus-
sion of this report in the Special Committee).

V. The principle of sovereign equality of States*!
" A. WRITTEN PROPOSALS AND AMENDMENTS

356. The Special Cominittee based its consideration
of the principle of sovereign equality of States on the
formulation of the principle adopted unanimously by
the 1964 Special Committee and reproduced in its
report to the General Assembly (document A/5746,
paragraph 339/1/1). The part of this formulation
setting out points of consensus reads as follows:

“l, All States enjoy sovereign equality. As sub-
jects of international law they have equal rights and
duties.

“2. In particular, sovereign equality includes the
following elements:

“(a) States are juridically equal.

“(b) Each State enjoys the rights inherent in full
sovereignty.

“{¢) Each State has the duty to respect the person-
ality of other States.

“{d) The territorial integrity and political in-
dependence of the State are inviolable.

* “(¢) Each State has the right freely to choose and

develop its political, social, economic and cultural

Systems,

_ “(f) Each State has the duty to comply fully and

i good faith with its international obligations and

to live in peace with other States.”

357. Amendments to the above text were submitted
by Czechoslovakia, by the United States of America,
by the United Kingdom of Great Britain and Northern
Ireland, by the United Arab Republic, by Kenya, and by
Qhana. Cameroon submitted a sub-amendment to one

41 An account of the consideration of this principle by the

%16;57%5301611 Commitiee appears in chapter VI of its report

of the amendmemts by Czechoslovakia. The texts of
these amendments, and the sub-amendment, are de-
scribed below.

358. Amendment by Czechoslovakia (A/AC.125/
1.8) : At the fourth rheeting of the Special Commitiee,
on 10 March 1966, the representative of Czechoslovakia
stubmitted orally the following amendments to the 1964
text’:

1. Amend paragraph 1 to read as follows:

“All States enjoy sovereign equality. As subjects of
international law they have equal rights and duties, and
reasons of political, social, economic, geographical or other
pature cammot restrict the capacity of a State to act or
assume obligations as an equal member of the international
community.”

2. Amend paragraph 2, sub-paragraph (e) to read as follows:

“Each Siate has the right freely to cheose and develop its
political, social, economic and cultural systems, and to
dispose freely of its national wealth and natural resources”
3. Insert a new sub-paragraph between sub-paragraph ()

and (f)} of paragraph 2, reading as follows:

“(f) Each State has the right to take part in the solution
of internatioral questions affecting its legitimate interests,
including the right to join international organizations and
to become party to multilateral treaties dealing with or
governing matters involving such interests.”

4. Renumber paragraph 2 (f) as 2 {g).

These amendments were subsequently circulated in
document A/AC125/1L.8. At a later date the repre-
sentative of Czechoslovakia submitted a draft declara-
tion (A/AC.I125/1.16, part IV), which formulated
the principle of sovereign equality of States on the
basis of his aforementioned amendments. The only
difference hetween the draft declaration and the amend-
ment appeared in paragraph 1, where the word “resirict”
in the earlier document was replaced by the word
“Impair”.

359. Sub-amendment by Cameroon (A/AC.125/
L.10): Cameroon submitted a sub-amendment (A/
AC125/1.10) to the Czechoslovakia amendment (A/
AC125/1.8) which formulated sub-paragraph (e) of
paragraph 2 as follows:

“Fach State has the right to freely choose and
develop its political, social, economic and cultural
systems, and to enter into treaty or convention with
any State or States of its choice for the disposal of
its mnational wealth and natural resources within
the territorial Hmits of the contracting States.”

360. Amendment by the United States of America
(A/ACI125/1.5) : At the fifth meeting of the Special
Commumittee, on 10 March 1966, the representative of the
United States introduced an amendment to the 1964
text, to add the {ollowing new numbered paragraph:

“3. As a principle upon which the United Nations
is hased, sovereign equality prohibits arbitrary dis-
crimination among States Members as regards the
rights and duties of membership. In particular,

“A. No Member shall be deprived of egual en-
joyment of the rights of membership except in ac-
cordance with provisions of the Charter, and

“B. Al Members are equally obligated to share
in bearing the burdens of membership to the extent
of their respective capacities and in accordance with
the provisions of the Charter.”

36l. Amendment by the United Kingdom of Great
Britain and Northern Ireland (A/AC125/1..6) @ At the
same meeting the representative of the United Kingdom
introduced an amendment to add the following num-
bered paragraph to the text:
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“3. Every State has the duty to conduct its re-
lations with other States in conformity with inter-
national law and with the principle that the sove-
reign of each State is subject to the supremacy of
international law.” )

362, Amendment by the United Arab Republic
(A/AC.125/1.9) : Also at the fifth meeting the repre-
sentative of the United Arab Republic submiited orally
the following amendments

(1) Add tc paragraph 2, as new sub-paragraph (f), the
following : .

“(f) Bach State has the right to dispose freely of its
natural wealth and resociurces.

(2) Add to paragraph 2 the following sub-paragraph {g):

“(g) Each State has the right to remove any foreign
military bases from its territory.

(3) Renwmber paragraph 2 (f) as 2 (h);

(4) Add the following new paragraph 3:

“3 No State has the right to conduct any experiment or
resort to amy action which is capable of having harmiul
effects on other States.” ) - .

These amendments were subsequently circulated in
document A/AC125/L.9.

363. Amendment by Kenya (A/AC.125/1.7): At
the sixth meeting, on 11 March 1966, the representative
of Kenya submitted an amendment to add the following
new sub-paragraph to paragraph 2:

“Tach State has the right to freely dispose of its natiopal
wealth and natural resources. In the exercise of this right,
due regard shall be paid to the applicable rules of interna-
tional law and to the terms of agreements validly entered
nto”’

364. Amendment by Ghana (A/AC.125/1.11): The
representative of Ghana submitted at the seventh meet-
ing a number of modifications to formulate the principle
as follows:

“1, Save as specifically provided for by the United Nations
Charter, all States enjoy sovefeign equality under inter-
national law.

«3  In particular, sovereign equality includes the following
elements:

“(g) States are juridically equal

“(p} Fach State enjoys the rights inberent in  full
sovereignty.

“(;) Each State has the right o take part in the solution
of international questions affecting its legitimate interests.

“(d) FEach State may become party to multilateral treaties
dealing with or governing matters involving its legitimate
interests,

“(¢} Every State has the right o join international or-
ganizations.

“(f) Each State has the duty to respect the personality
of other States.

“{g) The territorial integrity or political independence of
the State is inviolable.

“(h) No State shall conduct any experiment or resort to
any action which is capable of having harmful effects on
other States or endanger their security.

“¢{) Each State has the right freely to choose and develop
its political, social, economic and cultural systems.

“(j) Each State has the right to dispose of its national
wealth and resources.

“3 Every State has the duty to conduct its relations
with other States in conformity with internatiopal law.”

B. DeRATE

1. General comments

365. The principle of the sovercign equality of
States was considered by the Special Committee at its
fourth to its seventh meeting, on 10 and 11 March
1966, and at its fiftieth meeting on 22 April 1966.

366. Several representatives made general comments
on the importance of the principle of sovereign equality

and on the tasks the Special Committee had to perform
in regard to it. The principle was described by one
representative as a necessary element in the stabiliza-
tion of relations among States and groups of States,
and as the basis of peaceful coexistence of States having
different political and economic structures. Amnother
representative stressed that the principle of sovereign
equality of States was centrally placed in the whole
fabric of international law; it bordered upon the prin-
ciples of the non-use of force and non-intervention, was
closely linked to the principle of fulfilment of inter-
national obligations, and was connected with the prin-
ciple of equal rights and self-determination of peoples.
Furthermore, the principle of pacific settlement of
disputes and the duty of States to co-operate with
one another were necessary corollaries of the principle
of sovereign equality. This made it necessary to avoid
placing too great a stress on one aspect of the principle
through the omission of the counterbalance resulting
from the other aspects.

367. Ome representative emphasized that the ques-
tions discussed by the Special Cominittee were of vital
importance to the developing couniries. He stated that
all countries should unreservedly accept the idea that
the freedom of the developing countries was an ac-
complished fact, that those countries must be recognized
as Powers in the same way as the more developed
countries, and that the provisions of the Charter applied
to them on the same terms as to the countries which
had emerged before them on the international scene.

368. Some representatives agreed that the Special
Comamittee had a task of codification to perform in the:
light of the changes which had taken place in inters : :
national law since 1945, taking into account the de-
mands -of the modern world. One representative said
that the work must be based on the text of the United
Nations Charter, and should constitute an extension
of the Charter founded on State practice, precedeént
and doctrine. e started from the consideration that '
the Charter must remain intact, and that there mifist,
be 1o weakening of the juridical obligations laid down’
in the Charter and accepted by all Member States.
At the same time, the Special Committee should take
a cautious attitude towards proposals concerning moral .
principles in telations among States which did
constitute universal rules.

not

2. Status of the text adopted by the 1964
Special Committee

369. Most of the representatives who took pa
the debate referred to the poinis of consensus ré
by the 1964 Special Committee in Mexico Cit
agreed that the consensus text should be taken
basis for a formulation of the legal content Of
principle. b

370. The 1964 text itself was not discussed, i grea
detail. One representative observed that the poin
listed in sub-paragraph 2 (a), (b), (¢), (d) 2
of the consensus (see para. 356 above) were th
cepted by Commission I of the San Franci
ference. Sub-paragraph’ (), however, was 4 1
ment, and its adoption by the 1964 Special
had confirmed, in his view, the great progress
coonomic and social matters since the adoptiofl O
Charter. One representative considered that legal tex!
‘must, above all, have a permanent and ‘u
character, and that the 1964 text was i
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in that regard. Another representative, on the other
hand, offered certain criticisms of the text. He said,
with respect to paragraph 1 of the 1964 text, that,
while it was trune that all States were equal before the
law, it was not true that they enjoyed the same rights or
had the same duties. The formulation in sub-paragraph
2 (b) of the 1964 text that “each State enjoys the
rights inherent in full sovereignty” was in his view
a mere repetition of paragraph 1, and the proposition
was false in case of non-sovereign States, or tautological
~ in case that a State was sovereign. The ideas expressed
in sub-paragraphs 2 (d) and (f) were repetitious of
other principles.

371. Some differences of opinion were expressed in
the Special Comunittee at the beginning of the debate
as to whether the 1964 text should be considered as
having exhausted the agreed content of the principle
or whether the definition of the principle should take
" into account various other elements. In the view of
certain representatives the comsensus text reflected a
high degree of unanimity with regard to the elements of
the principle, based on detailed discussions and in-
tensive negotiations, and should therefore be endorsed by
the Special Committee as it stood. They regretted that
points had been reintroduced by other representatives
on which it had been impossible to teach agreement
and on which there was probably no chance of reaching
agreement, Many other representatives felt, however,
that the text on the principle should contain a certain
number of other important elements which could not be
amitted without greatly diminishing its value. They
proposed that the Comunitiee, in order to improve the
1964 text, should take as its task the continuation of
the work begun at Mexico City, concentrating in par-
ticular on the proposals made and views expressed
there, while taking into account any new proposals
that might he made.

372. As indicated in paragraphs 356-364 above, a
mumber of amendments were submitted in the course
of the discussion, designed to reformulate or supplement
the 1964 text. The members of the Special Committee
concentrated on the consideration of the additional
elements set out helow of the formulation of the prin-
ciple, as contained in those amendments.

3. Capacity of a State to act or assume obligations as
an equal wmember of the international community

373. A modification referring to the above subject
was indicated in paragraph 1 of the amendments, sub-
mitted by Czechoslovakia (see para. 358 ahove).

374. Some representatives considered that it was
essential to complete paragraph 1 of the consensus text
by. stating explicitly that the exercise of the rights in
question could not be restricted or impaired for reasons
of a political, social, economic, geographical or other
nature. That idea was in keeping with the letter and
Sprit of the United Nations Charter. Other repre-
Sentatives thought that the amendment raised the ques-
tion of what constituted a State and therefore posed
practical problems, One representative said that the

: (_;_Qrﬁml‘gtee corld either regard only States Members of
the United Nations as States, or could extend the use
of the term to cover all States, when it would have to
Sy exactly what is meant by the word “State”. He
also. doubted the practical usefulness of the amendment.

;_R,_Le:p'_resentatives supporting the amendment said that
merely stressed the sovereign equality of all States,

i1e

amd should not be abandoned simply because there was
a dispute concerning the statehood of certain entities.
Every rule of international Taw was addressed to States.
Indeed, every sentence of the points of consensus con-
tained the word “State”. Moreover, the amendment did
not require the Special Comumittee to decide which
entities were States,

4. The right of States to dispose freely of their national
wealth and natural resources

375. Modification concerning a right of the nature
just mentioned were indicated in paragraph 2 of the
amendment submitted by Czechoslovalkda ; in the amend-
ment of Cameroon; in the amendment of Kenya; in
paragraph 1 of the amendment by the United Arab
Republic; and in sub-paragraph Z (j) of the amendment
by Ghama (see paras. 358, 359, 362-365).

376. Many representatives considered that the text
on the principle would be incomplete unless such a
right was mentioned. It was stressed that control over
a ferritory, to be effective, implied a right of free
disposal of the wealth encompassed by the boundaries
of that ferritory and that the State concerned would
no longer be sovereign i it lost control of one of its
component elements. Moreover, the economic aspect
of the principle of sovereign equality could not be
separated from its political and legal aspects, for eco-
nomic independence was one of the main guarantees of
the effective and complete exercise of State sovereignty.
The right to dispose freely of natural resources was a
corollary of the sovereign equality of States, and was
vitally important to the developing countries in their
efforts to overcome factors which severely limited the
prospects for expanding their economy and raising their
peoples’ level of living; it was particularly tmportant to
peoples recently hberated from colomial domination.
Reference was made to the recognition of the right in
the Final Act of the United Nations Conference on
Trade and Development, General Principle Three;** in
General Assembly resolution 1803 (XVII) of 14 De-
cember 1962, part I, paragraph 5; and in the Belgrade
and Caire Declarations of non-aligned countries.

377. Certain representatives expressed doubts re-
garding the appropriateness of introducing the question
of national wealth and natural resources into the defini-
tion of the sovereign equality of States, since the
General Assembly had already adopted a resolution on
the subject at its seventeenth session (resolution 1803
(XVII}) and it would continue to consider the matter
at its forthcoming session. Also, the topic was not
peculiarly relevant to the principle of sovereign equality;
the right to dispose of natural resources was a right
that States, which were by definition sovereign, ex-
ercised in the natural course of events.

378. Some other representatives, while recognizing
the right, emphasized that it had to be exercised in
conformity with and subject to the supremacy of in-
ternational law and so as not to jeopardize arrangements
which had been validly entered into and were now in
operation, for treaties validly entered into were not
incompatible with the sovereign equality of States. It
was said that a formulation stating such a right would
have to be balanced by references to the State’s duty
to fulfil its obligations in that regard, to co-operate with
other States, and ¢o seitle disputes by peaceful means.

22 Proceedings of the United Nations Conference on Trade
and Development, vol. 1, Final Act and Repori (United Nations
publication, Sales No.: 64IL.B.11}, Final Act, Second Part,




a0 . ~ Gemeral Assembly—Twenty-first Session—Annexes

It would be incorrect to define the basic right in such
terms as might allow a State fo escape international
obligations, as to do so would inéroduce an element of
arbitrariness. '

379. During the discussion, certain representatives
were in favour of the adoption of amendments making
the formulation of the right subject to certain qualifica-
tions. One representative, while agreeing that the right
of free disposal of national wealth and natural resources
was subject to the applicable rules of international law
and to the terms of agreements entered into, stated
that, nevertheless, some agreements on the subject had
not been validly entered into and could not now be
regarded as being in force; among these he included, in
‘particular, agreements which had been applied by the
colonial Powers to dependent territories which later
gained their independence. Such agreements were ana-
chronistic and one-sided, and they were not in keeping
with the wishes or the interests of those territories.

5. The right of States to take part in the sblut_iqn of
international questions coffecting  their legitimate
interests

380. Amendments referring to a right of the above
nature were in paragraph 3 of the amendment sub-
mitted by Czechoslovakia (see para. 358 above) and in
sub-paragraph 2 (¢) of the amendment submitted by
Ghana (see para. 364 above).

381. In the amendment submitted by Czechoslovakia
the formulation made referehce also to the right of a
State to join international orgamizations and to become
party to multilateral treaties dealing with or governing
matters involving its legitimate interests. In support
of the adoption of this amendment, it was said that the
tight was a necessary consequence of the unanimously
agreed principles that States were juridically equal,
that each State enjoyed the rights inherent in full sove-
reignty, and that each State had the duty to respect
the personality of other States. It was also said that,
in order to make international law universal in charac-
ter, it was essential to guarantee the right of each State
to play its proper part in the international community.
The importance of that question was emphasized by
various current problems, such as disarmament, a
problem which could be solved only with the participa-
tion of all States. Any discrimination against a State
was contrary to the principle of the sovereign equality
of States, ‘

382. Some other representatives found it very dif-
ficult to accept such an amendment. They stated that
under Article 4 of the Charter the admission of any
State to membership in the United Nations was a
matter for decision by the Security Council and by
the General Assembly. That amendment was ineon-
sistent with the Charter, with the constitutions of the
specialized agencies and of regional organizations and
with the general principle that any State was free to
enter or not to enter into international agreements with
other States and to decide with what other parties it
wished to enter into international coniracts. A general
statement that each State had the right to become party
to. multilateral treaties would contravene the right of
the parties to such treaties to decide the scope of
participation. One representative made it clear, however,
that Article 4 of the Charter remained applicable and
that universality of multilateral agreements would help
to strengthen international law. Another representative
said that the amendment ought to be discussed in the

context of the duty of States to co-operate with one
another in accordance with the Charter, as this right
did not flow from territorial sovereignty and as it
affected also the interests of other States so that their
consent would be required for its application. Another
representative explained that the susbtance of the
proposal was not unacceptable to his delegation, which
shared the desire that all States throughout the world
should one day be Members of the United Nations, and
which also believed that multilateral treaties of general
interest should in principle be open to all.

6. The relationship between State sovereignty
and international law

383. Modifications bearing upon the relationship be-
tween State sovereignty and international law were 4o
be found in the amendment submitted by the United
Kingdom (see para. 361 above) and in paragraph 3 of
the amendment by Ghana (sce para. 364).

384. The discussion concentrated largely on the
United Kingdom amendment, which was to the effect
that every State had to conduct its relations with other
States in conformity with international law and that the
sovereignty of each State was subject to the supremacy
of international law, 1t was explained, in support of this
amendment, that ¥ international order was to have any
real substance, it mwust be accepted that there was in
existence a body of law which regulated relations bé-
tween States. It was also said that progress in inter-
national law, the development of friendly relations
among States and the maintenarice of international peage
requited a partial surrender by States of their sov :
reignty. By a sovereign act, States renounced a past
of their sovereignty in order to submit to a higher
order, namely international law; they thus affirmied..
their sovereignty by voluntarily contributing to the -
equilibrium of the international community. ey

'385, Tt was said by a number of representatives t
there were many divergent theories on the relations
between the concept of State sovereignty and
doctrine on the supremacy of international lawr
representative thought that the idea of sovereign eqt
was meaningful only ¥ it was understood to fal
the framework of international law and to derive

could not be respected without international laW} if .
international law did not prohibit the use of force, -
juridical equality might have little meaning. Thug the
concept of sovereign equality and the idea that . '
were subject to international law were completig;

in which States were subject to and conforme
national law. Acceptance by States of treaty obli
limiting their freedom of action was in ne
limitation on their sovereignty. A State en

treaties as an act of sovereignty, if it did so fr
voluntarily, The fact that iniernational la
cerfain in some areas did not derogate from the
principle that sovereignty was sovereignty #nder the
law. ' :

386. However, the view that States d
sovereignty from international law was
another representative. He held the view that inter
tional law was a product of the customd
of States, and States were sovereign by viI
existence as sovereign entities. Sovereigniy @
not a legal attribute granted by interpational la
did not believe that the obligations or duiies derivt
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from international treaties or from the Charter entailed,
as a rule, any restriction on the sovereignty of the con-
tracting parties. At the most, they resiricted the parties’
freedom of action, as any rule of municipal law might
do. A distinction must be made between restrictions on
freedom of action and restrictions on sovereignty. Sove-
reignty was restricted only when a State lost its ex-
clusive control over a given matfer.

387. Sull another representative stated that he could
not support any suggestion of induding a statement to
the effect that sovereignty was subject to the supremacy
of international law. Such a formula was incompatible
with the real relationship between sovereignty and inter-
national law, and might be interpreted as reflecting
the idea of a supra-national law. ITe considered that
international law, which derived from the sovereignty
of States, could not be directed against that sovereignty
but should be based on recognition of it and should serve
to strengthen and to affirm it. It was also said that the
amendment embodied a concept which in practice was
not recognized in international law.

388 Two additional reasons were given by one
‘represeniative for opposing the United Kingdom amend-
ment. He did not think international law was suffi-
ciently coherent, precise or complete for national sove-
reignty to be subordinate to its rules. States agreed,
at the very most, to abide by the obligations which they
had freely assumed, but, in the present state of devel-
opmeent of Intermational law, States could not be asked
to subordinate themselves to it in all respects. In his
opinion, a distinction should be drawn between an
obligation voluntarily accepted and the general impo-
sition of a law made in other times by a small inter-
national community. The second reason why he could
not recognize the supremacy of international faw was
that such supremacy could be considered only in the
context of each national constitution. Some constitutions
made international law the supreme rule of their in-
ternal and external conduct, whereas others expressly
recognized that only certain rules of international law
stood at the apex of the legal hierarchy. It was therefore
desirable, in the present state of international law, to lay
greater stress on the need for strict compliance by States
with their international obligations under bilateral or

multilatera] agreements, rather than to impose a su-

premacy of international law over State sovercignty.

7. The right of States to remove any foreign military
base from territories

389. Paragraph 2 in the amendment submitted by
the United Arab Republic (see para. 362 above) was
to the effect indicated in the present sub-heading.

390. In support of the amendment, it was said that
the presence of foreign military troops or military bases
against the expressed will of the States concerned
violated the sovereign rights of these States. Some
representatives suggested that such a proposal was
Justified by the situation existing at present in the
world, the areas of conflict often coinciding with areas
where bases existed. The presence of such troops and
bases was found particularly regrettable by these repre-
sentatives when it had been laid down as a condition
for the granting of independence or an obligation #m-
Pposed in perpetuity on weaker countries. Reference was

. made to the Cairo Declaration of non-aligned countries
which had affirmed that the existence of foreign bases

. Was a threat to peace and violated the sovereign equality
of States,

391. In the view of one representative, once two
States had concluded a treaty on ‘that subject, military
bases established with official permission could be re-
moved only in virtue of a provision of that treaty.
Nevertheless, a distinction should be made between
treaties which international law could accept and those
which it must reject. Thus, certain treaties which had
been concluded between former colonial peoples and
their former masters could hardly be described as agree-
ments freely entered into. Those treaties had been im-
posed by one group on another and should not be put
into effect. ‘To obtain their freedom, certain countries
had had to pay a very high price, including consent to the
establishment of foreign military bases on their soil. In-
ternational law should not encourage such situations
which, in the long run, were likely to lead to a breach of
the peace. Tt was therefore necessary to ensure that in
future no treaty could contain provisions hinding on
countries which were not yet in a position to take
decisions in complete freedom.

392. Anocther representative observed that the physi-
cal removal of foreign troops or bases whose presence
was grounded in the consent of the host State might
be, according to cases and circumstances, a way of
relieving a State of burden, a discourtesy, or a breach
of an international obligation. Everything depended,
therefore, on what qualifications the sponmsor of the
amendment was ready to accept.

8. Prohibition of actions having harmful effects on
other Stafes

393. Modifications formalating a prohibition of ex-
periments or resort to any actions capable of having
harmful effects on the other States were in paragraph 4
of the amendment submitted by the United Arab
Republic and in sub-paragraph 2 (&) of the amendment
submitted by Ghana (see paras. 326 and 364 above).

394, Representatives who advocated the formulation
of such a prohibition in the enunciation of the principle
of sovereign equality of Siates pointed out that the prac-
tices referred to in the prohibition came under the
doctrine of the misuse of a right and were seriously
harmful to sovereign equality and to the rights and
duties flowing from #. They said that the safety of
States and their inhabitants must be secured and that
international law should not remain indifferent to such
harmiul acts.- It was said, further, that the question
whether a State had the right to conduct any experiment
or resort to any action capable of having harmul effects
on other States or endangering their security was of
great importance for the developing countries. It was
surely to the advantage of the entire international com-
munity that the developing countries should be able to
carry out their task of nation-building free from the
health hazards represented by certain experiments which
were being conducted in parts of the under-developed
continents. Reference was made, in particular, to the
dangers currently presented by nuclear weapons, dealt
with in the Moscow Treaty of 1963 banning nuclear
weapon tests in the atmosphere, in outer space and
under water, and in the resolutions of the General
Assembly concerning the obligation to refrain from
launching weapons into space. One representative un-
derstood the words “harmful effects” as physical effects
only, and he considered that any reference to “territorial
Himits” should he omitted in order to take into account
the possibility that harm might be done, for example,
in international waters.
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395. Some representatives, while advocating the for-
mulation of such prohibitien did not press for its in-
clusion in the principle of sovereign equality,

396. Certain representatives expressed reservations
concerning the adoption of any prohibition of the nature
here discussed in the text to be prepared by the Special
Committee. One representative pointed out, with regard
to the guestion whether a State had the right to con-
duct any experiment or resort to any action which was
capable of having harmful effects on other States or
endangering their security, that such experimenis wete
already regulated by international Jaw. Another repre-
sentative felt that that question fell within the field
of responsibility of States. However, while he agreed
that the question was of the greatest importance in the
modern world, he did not think it appropriate to in-
troduce into a definition of sovereign equality a con-
cept which was necessarily vague. This view was shared
hy another representative who believed that the proposal
was covered by the principle of the international respon-
sibility of States and also wondered whether a declara-
tion concerning sovereign equality was the right place
for such a proposal. On the other hand, one representa-
tive replied that that principle was so fundamental that
it was not enough to argue that it was covered by the
principle of international responsibility of States. That
representative suggested that the principle should be
spelt out in writing and not simply left to be inferred.

9. Prohibition of arbitrary discriminaition among Stafes
Members of the United Nations

397. A proposal concerning a prohibition of the
above nature was submitted by the United States (see
para. 360 above).

398. In explanation of its purposes it was said that
the principle of sovereign equality derived initially
from Article 2, paragraph 1, of the United Nations
Charter and that it was, in one of its fundamental
aspects, an organizational principle of the United
Nations.

399. One representative, in comunenting on the ex-
pression “arbitrary discrimination”, said that the pur-
poses and principles of the Charter and those embodied
in declarations of the General Assembly excluded every
kind of discrimination and not merely one particudar
form. The idea of giving the rights and obligations of
States Members of the United Nations a more concrete
form was a concern outside the comrpetence of the
Special Committee, whose task was to study the prin-
ciples concerning relations among States, whether or
not they were Members of the United Nations. He also
had the impression that same of the provisions proposed
by the United States ran counter to United Nations
resolutions, particularly those concerning the Republic
of South Africa, and were not in conformity with the
Charter. Furthermore, in view of the political nature
of the proposal, he considered that the General As-
sembly alone was competent to discuss such a proposal.

400. Oa the other hand, it was said by one repre-
sentative that the proposal was to prohibit discrimina-
tion of any kind among Member States and to refer
specifically to discrimination “as regards the rights and
duties of membership”; arbitrary discrimination among
Member States would be discrinination for which there
was no legal basis under the Charter. The word
“arbitrary” was necessary since it might otherwise be
understood to mean all “differentiation” or “distinction”.
Distinctions drawn among Members in application of
the provisions of the Charter, for example under Ar-

ticle 27 and Chapter VII, were not arbitrary, for the
Charter gave them an adequate basis in international
law. As to the question whether the Special Committee
was competent to discuss that aspect of the pringiple
of sovereign equality, he replied that its terims of refer-
ence, as set forth in General Assembly ‘resolution 2103
(XX) of 20 December 1965, and even the title of the
resolution, made explicit reference to the Charter.
Moreover, Article 2, paragraph 1, of the Charter was
clearly concerned with organizational matters. There
might be disagreement on the breadth of the interpreta-
tion to be placed on the phrase “in accordance with
the Charter of the United Nations”, but it could net
be argued that the provisions of the Charter were out-
side the Committee’s terms of reference.

10. Territories under colonial domination‘

401. Some representatives stated that territories
which, in contravention of the principle of self-determi-
nation, were stll under colonial domination, could not
be considered integral parts of the nationmal territory
of a colonial Power. They preferred, however, to con-
sider that question in connexion with the principle of
equal rights and self-determination of peoples.

11. The duty to assist less developed countries

402, Reference was also made during the debate to
the question whether the economically advanced coun-
tries had an obligation to assist the less developed
countries and to do what they could to narrow the
gap between them, Represeniatives speaking on this
subject indicated, however, that it would be preferable
for that matter to he discussed in connexion with the
principle of the duty of States to co-operate with one
another. This topic, and the one referred to in para-
graph 401, were also discussed in relation to the prin-
ciples of the non-use of force and of self-detertnination
(see chapters I and VII of the present report).

C. Drecisioxn or taHe Sreciar COMMITTEE

1. Recommendations of the Drafting Committee

403. The Drafting Committee submitted the follow-
ing recommendations to the Special Committee concern-

ing the principle of the sovereign equality of States
(A/ACI25/4):

“I. All States enjoy sovereign equality. They have eq‘uéfI
rights and duties and are equal members of the internatioiia
community, notwithstanding differences of an economic, so¢

cial, political or other nature.

“2. In particular, sovereign equality includes the follo
elements : .

“(a) States are juridically egual

*(&) Each State enjoys the rights inherent in full sove-
reignty. )

“(¢) Each State has the duty to respect the personlity
of other States.

of the State are inviclable,
“(¢) Each State has the right freely to choose and develop
its political, social, economic and cultural systems.
“{f) Each State bas the duty to comply fully and in aod
faith with its international obligations and to live in D
with other States.

CoMMITTEE ON WEICH THY, DRarFTiNG COMMITTEE cH
NO CONSENSUS
A, Sovereignty over national weolth and natural reSources
(a) As a new formulation of paragraph 2 (g) of the 1
text, R
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Czechoslovakia (A/AC.125/1.8):

“Fach State has the right freely to choose and develop
its pelitical, social, economic and cultural systems and to
dispose freely of its national wealth and natural resources”.

Sub-amendment by Camercon (A/ACI125/1..10) to the Czecho-
slovak amendment;

“Hach State has the right to freely choose and develop
its political, social, economic and cultural systems, and to
enter into treaty or convention with any State or States of
its choice for the disposal of its national wealth and natural
resources within the territorial limits of the contracting
States”,

(5) As a new numbered sub-paragraph to paragraph 2 of
the 1964 text.
Kenya (A/ACI125/1.7) :

“Fach State has the right to freely dispose of its national
wealth and natural resources. In the exercise of this right,
due regard shall be paid to the applicable rules of interna-
tional law and to the terms of agreements validly entered
into”.

United Arab Republic (A/AC.125/1.9) :

“(f) Each State has the right to dispose freely of its

natural wealth and resources™.
Ghana (A/ACI125/1.11) :

“(7) Each State has the right to dispose of its national
wealth and resources”.

B. Foreign military bases

As a new numbered sub-paragraph to paragraph 2 of the
1964 text.
United Arab Republic (A/ACI25/1.9)
“(¢) Each State has the right to remove any foreign
military base from its territory”.
C. Experiments hoving harmful effects
{a) As a new numbered sub-paragraph to paragraph 2 of
the 1964 text.
Ghana (A/AC.125/1.11) :

“(k) No State shall conduct any experiment or resort fo
any action which is capable of having harmful -effects on
other States or endanger their secarity™.

(b) As a new numbered paragraph to the 1964 text.
United Arab Republic (A/AC.125/19) :
: “3. No State has the right to conduét any experiment or
resort to any action which is capable of having harmful
effects on other States”.

D. Porticipation in international orgamizations, wmultilateral
treaties and solution of international questions
(a) As a pew numbered sub-paragraph to paragraph 2 of
the 1964 text.
Czechoslovakia (A/AC.125/L.8) :

“(f) Each State has the right to take part in the solution
of international questions affecting its legitimate interests,
including the right to join international organizations and
to become party to multilateral treaties dealing with or gov-
erning matters involving such interests”.

Ghana (A/AC125/L.11) :

“(c) Each State has the right to take part in the solution
of international questions affecting its legitimate interests.

“(d) Fach State may become party to multilateral treaties
t_iealing with or governing matters involving its legitimate
mterests,

“(e) Every State has the right to join international organi-
zations”,

E. Prohibition of discrimination among Steles Members of
the United Nations
As a riew numbered paragraph to the 1964 text.

United States (A/AC.125/L.5) :

“3. As a principle upon which the United Nations is

b?.sed, sovereign equality prohibits arbitrary discrimination

s atmong States Members as regards the rights and duties of

mezl‘:ﬂbership. In particular,

- A: No Member shall be deprived of equal enjoyment of

‘ ﬂ}e__ rights of membership except in accordance with the pro-
“wvsions of the Charter, and

“B. All Members are equally obligated to share in bear-
ing the burdens of membership to the extent of their respec-
tive capacities and in accordance with the provisions of the
Charter”.

. Conformity of inlernational relations with internationol
Taw

(a) As a new numbered paragraph to the 1964 text.
United Kingdom (A/ACI25/L.6):

#3. Every Siate has the duty to conduct #s relations with
other States in conformity with international law and with
the principle that the sovereignty of each State is subject
to the supremacy of internmational law”.

Ghana (A/AC125/L.11) :

“3. Every State has the duty to conduct its relations with
other States in conformity with international law”,

404. The Chairman of the Drafting Committee in-
troduced the above recommendations to the Special
Committee at its 43rd meeting on 12 April 1966. He
said that the principle of sovereign equality had been
subjected to a thorough examination. In order to
unprove the prospects of reaching agreement, the
Drafting Committee had divided into several groups,
and non-members had been invited to participate in
the discussions. Thus, the problem had been examined
both formally and informally. Tm spite of the lack
of time, the Drafting Commiitee, in keeping with its
terms of reference, had done its wutmost to reach
negotiated agreements. With regard to the recommenda-
tions themselves, the report was divided into two parts:
the recommended text, and proposals and amendments
which had been submitted and on which no agreement
had been possible. The document might give the im-
pression that the work done by the 1964 Special Com-
mittee had not been carried forward any further,
but that was completely erroneous, since among the
topics discussed there was scarcely one which would not
command a large majority, Moreover, one of the ob-
stacles to a full consensus had been the fact that sotne
delegations had not had time to communicate with
their Governments on certain questions relating to the
negotiations. It must also be borne in mind that the
Drafting Committee consisted of members of the Special

“Committee, and it had therefore been able to meet only

at the times scheduled for it by the latter.

405. The Chairman of the Drafting Committee
stated that the recommended text respected the spirit
of the text adopted by the 1964 Special Committee.
However, paragraph 1 had been modified to give the

principle of sovereign equality its full scope. The

Drafting Committee had felt that it was essential to
include a provision to the effect that no considerations
of an economic, social, political or other nature should
affect the rights and duties inherent in membership
of the international community.

406. He further pointed out that the proposals and
amendments on which no agreement had been possible
were set cut in section IT of the Drafting Committee’s
recommendations (see para. 403 above}. With regard to
sovereignty over national wealth and natural resources,
two main proposals had been referred to the Drafting
Cormittee : paragraph 2 in the amendment by Czecho-
slovakia (see para. 358 above) and the amendment by
Kenya (see para. 363 above). They had been given
full consideration, along with the sub-amendment by
Cameroon (see para. 359 above); paragraph 1 in the
amendment of the United Arab Republic (see para, 362
above); and sub-paragraph 2 () in the amendment
by Ghana (see para. 364). Other proposals had been
made during private consultations. The members of
the Drafting Committee had all agreed that the question
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of the sovereignty of a State over its national wealth
and natural resources should be included. It had not
been possible to reach a consensus, however, for
reasons both of form and of substance. In particular,
the Drafting Comtunittee had not been able to resolve
the question whether or not gqualifications should be
attached to the right of a State freely to dispose of
its national wealth and natural resources. That problem
had arisen from tlie second part of the amendment (sece
para. 363 above) of Kenya. In short, although agree-
ment had been near, a,consensus on that point had not
been possible, On the question of foreign military hases,
the Chairman of the Drafting Committee said that the
progress made could, at best, be described as negligible.
Regarding experiments having harmful effects, there
had seemed to be agreement concerning the substance of
the ‘matter. Some delegations, however, had felt that
its scope was too wide. Difficult questions of definttion
had been raised, in particelar, by the words “harmiful
effects on other States” appearing in the documents
reproduced in paragraphs 362 and 364 above. The
Chairman of the Drafting Committee believed that,
with time, it shoutd be possible to arrive at a consensus
on that topic. Further consultations would be desirable,
both in the Special Comunittee and in other bodies. On
the topic of participation in international organizations,
multitateral treaties and the solution of international
questions, the Drafting Committee had tried to be as
brief as possible, but it had been unable to ignore the
debates in the Special Committee. Although all the
documents had been carefully studied, the questions
raised by the subject would require more time before
they could be resolved. They had not been suitable for
hurried consideration in the short time available to
the Drafting Committee. With regard to the question
of the prohibition of discrimination among States
Members of the Organization, the Drafting Cormemittee
had had to agree that no consensus was foreseeable in
the near future. Finally, according to the Chairman
of the Drafiing Committee, the topic of conformity of
international relations with international law had also
been thoroughly examined, simultaneousty with the
question of experiments having harmfid effects. The
Committee had been able to agree only as to its value.

2. Explanations of vote

407. The Special Committee considered the recom-
mendations of the Drafting Committee on the principle
of sovereign equality of States at its fiftieth meeting
on 22 April 1966. Statements explaining the basis on
which they could accept the text on points of consensus
reconmended by the Drafting Committee were made,
in the order indicated, by the representatives of Syria,
Chile, United Kingdom, United Arab Republic and
Algeria, :

408. The representative of Syria said that acceptance
by his country in the Special Committee of any provi-
sion relating to the principles of peaceful coexistence,
or of any provisions which might subsequently amplify
those principles, would in no way imply that it accepted

any of the commitments enunciated in them with

respect to the aggressive forces which had established
themselves as an alleged State to the detriment of the
lawiul rights of the Arab people of Palestine and in
violation of the principles of international law them-
selves and of the purposes and principles of the United
Nitions Charter.

409. The representative of Chile regretted that it
had not been possible to include in the consensus text

on the principle of sovereign equality of States two
elements on which there had been fairly wide agree-
ment, namely a reference to the sovereignty of States
over their national wealth and natural resources (see
para. 403, 11, A above) and a reference to the renuncia-
tion of experiments having harmdunl effects on other
States (see para. 403, I1, B above). He hoped that
those two points could be added to the formulation at
a later stage, perhaps at a further session of the Com-
miftee.

410. The representative of the United Kingdom said
that his delegation had no objections to the text on
which consensus had been reached (see para. 403
above), but, like the representative of Chile, he régret-
ted that owing to a lack of unanimity in the Drafting
Committee it had not been possible to indlude in that
text certain proposals which had gained wide support.
That applied first to the question of sovereignty over
national wealth and natural resources where a com-
promise formula incorporating a qualification to the
effect that due regard should be paid to the rules of
international law had seemed likely, at one stage, to
command general acceptance. Tt -applied also to the
proposal concerning experiments having harmful effects.
In the course of negotiations within the working groups
and the Drafting Commitiee, a text had been prepared
which sought to cdmbine that proposal with other
proposals submitted by the United Kingdom and Ghana
concerning the duty of States to conduct their relations
with other States in accordance with international law;
unfortunately, this composite text had failed, at the last
moment, to gain unamimous’ support. His delegation
continued to attach great importance to its proposal
(see para. 361 above) and it shared the hope of -
representative of Chile that the work on that poiy
as on the others might be continued before long. -

411. The representative of the United Arabh Republic
said that his delegation agreed with the points of co
sensus contained in part I of the Drafting Comimittes’s
reconunendations on the principle of sovereign eq
{see para. 403 above). However, he recalfed
delegation had already stated at the 1964 sess
the Special Committee that the formulation
principle would be incomplete unless it inclhwded &
essential elements in addition to those points. T
elements had formed the subject, at the present s
of a proposal by his delegation (see para. 362 ;
concerning the right to dispose freely of nat
sources, the right to remove foreign bases, &
illegality of experiments capable of having g11)
effects. He had noted during the work of the Co
mittee that the last two elements, in particulat, had
received wide support and he was certain ac
of time had been one of the factors swhich had p
their inclusion in the formulation. In amy «
was sure that it woubd be possible for the three &l
proposed by the United Arab Republic to be if
in the formulation at some future stage in th

412, The representative of Algeria confirnied that
delegation, as it had already indicated, approved
text that included the points on which cong :
been reached at the 1964 session. He would
support the text contained in part 1 of the recom
tions of the Drafting Committee (see para. 40,
but that did not mean that his delegation con
that formulation was a complete definition
ciple. It lacked one element which his delegatio
sidered more essential than ever, namely, an affirr
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of the right of each State to dispose freely of its natural
wealth.

3. Decision

413. At its fiftieth meeting on 22 April 1966, the
Special Committee adopted unanimously the text setting
out points of consensus which had been recommended
by the Drafting Comumnittee.

VI. The duty of States io co-operate with one
ancether in accordance with the Charier

A. WRITTEN PROPOSALS AND AMENDMENTS

414, Three proposals on the principle considered in
the present chapter were submitted by Czechoslovakia;
jolntly by Australia, Canada, Italy, the United King-
dom of Great Britain and Northern Ireland, and the
United States of America; and jointly by Adgeria,
Burma, Cameroon, India, Kenya, Iebanon, Madagasear,
Syria, the United Arab Republic and Yugoslavia, Chile
submitted amendiments (A/AC.125/1..30) to this latter
proposal. The texts of these proposals and amendments
are set out below,

415, Proposal by Czechoslovakia (A/AC.125/1.16,
part V):

“1. States have duty to co-operate with one another,
irrespective of their different political, economic and social
systems, in the various spheres of international relations
in order to maintain international peace and security.

“2. Conseguently, States shall, in particular:

“(o) Co-operate with other States in the mainfenance
of international peace and security, in the economic, social and
caltural fields as well as in the field of science and tech-
nology, and promote eccnomic and social progress of the
developing countries ;

“(b) Apply fully and consistently, in economic co-operation
and international trade, the principles of equality and mutual
advantages, respect for each other’s interests, and non-
interference with the internal affairs of other States;

“(c) Refrain from any discrimination in their relations
with other States, in patfcular discrimination by reason
of differences in political, economic and social systems or
in levels of economic development.” :

416. Joint proposal by Australia, Canads, Italy, the
United Kingdom of Great Britain and Northern Ireland

and the United States of America (A/AC125/1..28):

“1. Each Member of the United Nations has the duty
to co-operate with other Members in accordance with the
Charter of the United Nations in order to create the con-
ditions of stability and well-being which are necessary for
peaceful and friendly relations among nations, including
the maintenance of peace and security.

2. Accordingly, all Members pledge themselves to take
joint and separate action in co-operation with the United
Nations for the achievement of :

“{a) higher standards of living, full employment, and
conditions of economic and social progress and development ;

“(b) solutions of international economic, social, health
a}ld related problems; and international cultural and educa-
tional co-operation; and )

_“{c) universal respect for, and observance of, human
rights, fundamental freedoms for all without distinction
as to race, sex, language or religion.

“3. In order to make this co-operation fully effective,
cach Member should, inter alia:

_ “{a) participate in and contribute to the work of effective
nternational institutions and procedures, including the United
Nations and its specialized agencies, designed for the
?-Chievement of solutions to economie, social, health and
~ telated problems, or for the promotion of international

‘ ‘Cu}‘tural and educational co-operation;
(b) formulate its economic policy and its policy in

respect of any economic assistance which it gives or receives,
so as to contribute to the acceleration of economic growth
and the equitable elevation of standards of lving throughout
the world and the economic and social progress and develop-
ment of other States, and so as to ensure the prudeni and
efficient use of economic means available to it;

“(c) participate in and contribute to the work of the
United Nations towards disarmament; and

“{d) contribite to the maintenance of international peace
and security in accordance with the Charter,

“4. The duty of a State to co-operate with other States
in accordance with the Charter in no way implies or in-
volves any derogation from the principle of sovereign
equality of States, or {rom the duty to refrain froms interven-
tion in the domestic affairs of other States”

417. Joint proposal by Algeria, Burma, Cameroon,
India, Kenya, Lebanon, Madagascar, the United Arab
Republic, and Yugoslavia (A/AC.125/1L.29):

“l, Each State has the duty to co-operate with other
States in all spheres of international Iife in order to main-
tain world peace, and to secure the economic and social
advancement of all peoples.

“2. Differences in the political, economic or social systems
of States as well as in their levels of economic and social
development shall not impede international co-operation.

“3. International economic, social and technical co-opera-
tion and trade among States shall be free from any conditions
which might affect the sovereign equality of States.

“4, States shall co-operate in the promotion of economic
growth throughout the world, especially that of the develop-
ing countries.” :

418. Amendments by Chile { A/AC.125/1.30) to the
joint proposal of Algeria, Burma, Camercon, India,
Kenya, Lebanon, Madagascar, United Arab Republic
and Yugoslavia (A/AC125/1.29):

“l. In paragraph 1, alfter the words ‘with othér States’,
insert the words ‘and with the United Nations'.

“2. In paragraph 3,

“(a) Replace the words ‘International economic, social
and technical co-operation and trade’ by the words ‘interma-
tional co-opetation in all spheres of international life, es-
pecially in the economic, social and technical spheres and in
trade’;

“{b) After the word ‘conditions’, insert the words ‘or
limitations’.

“3. In paragraph 4,

“{a) Adfter the word ‘co-operate’, insert the words ‘among
themselves and with the United Nations’;

“(b) After the words ‘economic growth’, insert the words
‘and iIn raising levels of living’.”

" B. Desats

1. General remarks

419, Thé Special Committee discussed the prin-
ciple considered in this chapter at its thirty-fourth to
thirty-eighth meetings, between 1 and 5 April 1966,
and at its fifty-second meeting on 25 April 1966.

420, Several representatives said that the duty of
States to co-operate with one another was one of the
most significant norms of contemporary international
law; and also one of the fundamental rules of peaceful
coexistence. They described co-operation as a form
of active coexistence and as one practical way of giving
effect to coexistence. It meant, in their view, that States
should not merely tolerate the existence of other States,
but should be prepared to help them as best they could.

421. At the same time, the concept of international
co-operation was considered as one of the underlying
ideas of the United Nations. Its embodiment in the
Charter had resulted from the world community’s re-
alization that the maintenance of peace could not rest
solely on the preventive functions of the United Nations
hut should also be ensured by encouraging States to
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co-operate with one another. Co-operation among States
was thus considered by several representatives to be an
essential condition for the maintéenance and strength-
ening of international peace and security and as one of
the most important elements that promoted peace.

422. The development of the principle, according
to certain representatives, was due to modern condi-
tions, In the contemporary world no State could live
in complete isolation, and even most concentrated na-
tional efforts by States acting individually would not
solve the enormous economic and social problems of
the international community. Active co-operation was
needed to create the conditions of stability and well-
being to which Article 55 of the Charter referred and to
provide a basis for harmonious and friendly relations
among States.

2. Relation between the duty to co-operate and
other principles

423. All the proposals and amendments before the
Special Committee contained provisions which referred
in varying degrees to the relationship between, or the
effect of the duty to co-operate on one or other of the
principles before the Committee, in particudar the prin-
ciples of sovereign equality and of non-intervention.
The provisions were in: sub-paragraph 2 (&) of the
amendment submitted by Czechoslovakia; paragraph 4
of the amendment submitted jointly by Australia, Can-
ada, Italy, the United Kingdom of Great Britain and
Northern Ireland and the United States of America;
paragraph 3 of the amendment submitted jointly by
Algeria, Burma, Cameroon, India, Kenya, Lebanon,
Madagascar, United Arab Republic and Yugoslavia;
and sub-paragraph 2 (b) of the amendment submitted
by Chile (see paras, 415-418 above).

424. In the view of some representatives, inter-
national co-operation meant the uniting of efforts to
achieve the purposes set out in the Charter, without
violating the principles on which the Charter was based
or the generally recognized principles of contemporary
international law. Conversely, if any State disregarded
its obligations under the United Nations Charter, inter-
national agreements, and the generally accepted prin-
ciples of international law, it undermined the very
foundations of internaficnal co-uperation.

425. Tt was stated, in particular, that international
co-operation at the present time was incompatible with
all forms of subordination and pressure exercised by
the strong against the weak, and that the principle of
the sovereign equality of States must have a place in the
formulation of the reciprocal rights and obligations of
States in the process of bilateral, multilateral, regional
and world-wide co-operation, irrespective of the size
of the territory or population of States, the extent of
their natural resources or their military of economic
strength or influence in the world. Mutual advantages,
non-intervention in the domestic affairs of States, non-
discrimination on grounds of differences in the political,
economic or social systems of States and universality
were prominently mentioned among other principles to
be observed in the process of co-operation among States.

426. In regard to the proposed formulation that co-
operation should not be subject to any conditions which
might affect the sovereign equality of States, one repre-
sentative emphasized that, in law, any condition which
had been legally accepted was valid. That was so, for
instance, in the case of a condition restricting the use

of aid to the specific purpose for which it had been
granted ; such a condition, m his view, did not prejudice
the sovereign equality of States.

427. Certain representatives considered that another
aspect of economic co-operation was that States were
obliged to refrain from any discrimination in their
relations with other States, in particular discrimination
by -reason of differences in political, economic and social
systems or in levels of economic development (see also
paras. 430 to 434 below). Discriminatory measures
against any State were contrary to the spirit and letter
of the Charter and were bound to be a serious obstacle
to international trade.

428. Other representatives believed that the ahove
view did not take account of the factual situation, which
involved tariffs, economic controls and many other
mechanisms necessary to international trade and de-
velopment. Also, many existing artangements were
based on distinctions between one State and another.
For example, there were trade arrangements between
developing countries, between developed countries and
between mixed groups, all of which distinguiished be-
tween types of States. Relations between States at
differing levels of development were dealt with at length
in the Final Act of UNCTAD, and the General Agree-
ment on Tariffs and Trade reached at Geneva on 3 Oc-
tober 1947%% included a special chapter on the subject
of developing countries. One representative thought,
therefore, that it might be difficult if not impossible to
deal adequately with that complicated situation within
a single sentence or within the time available to the -
Committee.

429. The alleged obligation to refrain from any
discrimination by reason of differences in levels of.
economic development seemed to another representative -
to centradict a growing tendency in the world to allow
the granting of preferences to developing coun
One representative, however, replied that the granf
of preferences to developing countries could not be
regarded as discrimination.

Y
¢

3. The question of universality of co—o;bemfia%l

Madagascar, United Arab Republic and Yugoslav
paras. 415 and 417) contained provisions to the
that differences of political, economic and social s
did not derogate from the duty to co-operate,
first of these proposals also provided that s
ferences could not be a basis for discriminatic:
States in their relations with other States.

431. A number of representatives held the vie 2
co-operation should be universal and that ‘all tes
should participate in it. They believed that if. view.
of the immensity of the political, economic, social and
cultural problems facing mankind, those problenis cout
be solved only through concerted action by all States
and that it was in the interests of the intersati
community to make the duty as universal as 1508
It followed, in their view, that all States wefe &
to equal participation in international co-operatich, a
that they should use all available means for the piirpo
including United Nations bodies and other cl
Bilateral relations were also very useful for thé sas
purpose. One representative added that while Mem

43 United Nations, Treaty Series, vol 55,
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States could not impose dutles on non-members, they
could at least seek to set norms of conduct which would
extend beyond the scope of co-operation within the
United Nations system alone. Moreover, Member States
did in fact co-operate with non-member States, and
it might be useful if such relations could be provided
for in the formulation of the principle. Another repre-
sentative pointed out that no limits were placed by
Article 35 of the Charter on participation in achieving
the goals to be promoted under that Article, and noted,
in particular, the word “universal” in Article 55 (¢),
which he understood as extending the obligation to
co-operate to all countries, whether they were Members
of the United Nations or not. _

432. Several representatives favoured a cdlear in-
dication that differences in levels of economic and social
developtment and in political, economic and social
systems must not constitute an obstacle to bilateral and
multilateral co-operation, and that every State, regard-
less of its social structure, had an unqualified right to
take part in the settlement of international questions
affecting its legitimate interests, in relevant muitilateral
agreements, and in international organizations, without
discrimination (see, also, paras. 427-429 above).

433. On the other hand, a number of other repre-
sentatives felt that the duty to co-operate in accordance
with the Charter was an obligation limited to Members
of the United Nations, and should be formulated as
such. That did not, in their view, limit the scope of the
co-operation in which Members could engage. There
were many States which were members of the special-
ized agencies and not Members of the United Nations,
and they participated vigorouslty in international co-
operation. They did not, however, fall within the pur-
view of the duty which the Conunittee was discussing.
International co-operation as a legal duty, in the view
of some representatives, was not founded on customary
international law but was a result of mutually accepted
treaty obligations, such as those contained in the
Charter itself. With regard to the criticism that no
specific mention was made in their proposals of the
obligation of co-operation hetween States, irrespective
of their political or social systems, it was said that no
such reference was made in the Charter and, in any
event, it was unnecessary because the point was self-
evident.

434. One representative was not opposed to wni-
versality of co-operation, but considered that present
realities must be taken into account, especially’ the fact
that the ideological division of the world prevents
complete universality and makes it a controversial
matter. He therefore suggested that the task of studying
the question of universality should be left to the
General Assembly.

4. The legal nature of the duty to co-operate

. 435. Several representatives expressed the view that
-, International co-operation was not an optional activity,
nor was it merely a moral obligation. With the adop-
ton of the Charter and other important international
mstruments, it had become a legal obligation and a

. Part of international faw. Co-operation developed from
& voluntary act into a legal duty which was necessary
i the process of adjustment to the existing patterns
_{?ﬁd requirements of international relations, resulting
‘tom the common interest of the international com-

Mty as a whole, The duty derived its legal force

- from the provisions of the Charter, particularly Article

56, The language of that Article left no doubt regarding
two sets of obligations in relation to the principle: the
obligation of States to co-operate among themselves for
the achievement of the purposes of international co-
operation; and the obligation of States to co-operate
with the Organization itself for the attainment of those
same purposes. Moreover, the Charter was a multilateral
treaty conferring rights on States parties and imposing
duties on them, particularly the duty to co-operate, The
form that co-operation should take depended on the
needs of particular countries and on the resources of
each couatry, the provisions of its own laws and its
commitments made through international agreements.

436. One representative said that since every nation
profited from co-operation, it would not seem necessary
to treat if as an obligation; at least it was an obligation
which had been voluntarily undertaken under the
Charter with a view to the realization of a common ideal
and the creation of a better world. Every State which
had subscribed to the Charter must regard co-operation
as a duty, but the impulse must come irom the country
itself and not from outside.

437. Several other representatives questioned the
binding character of the duty to co-operate and said
that it would be undesirable and dangerous to attempt
to express that duty as a principle of law. Co-operation
twas in their view both the cause and the effect of
friendly relations, of which it also constituted an ele-
ment, but in the political and social spheres rather
than in the spheres of legal obligations and international
law. The principle considered by the Committee was
only declaratory in nature and identified a moral duty
with a realistic pattern of international behaviour,
Reference in this connexion was made to various provi-
sions of the Charter. Tt was said that whereas the
purposes described in Article 1, paragraphs 1 and 2,
were reflected in corresponding legal principles in
Article 2, the general objective of international co-
operation did not reappear as a legal principle in
Article 2. The Charter provisions regarding interna-
tional co-operation constituted a general declaration of
the Organization’s competence. Article 55 of the Charter
established an obligation binding on the Organization
rather than on Member States, and Article 56 con-
cernied the duties of States in relation to that obligation
of the international Organization.

5. Expression of the duty to co-operate in
wmiernational instruments

438. Some representatives discussed in detail the
development of the duty to co-operate and its embodi-
ment in the United Nations Charter and in other inter-
national instruments. It was recalled in this respect
that the establishment of the League of Nations after
the First World War had been a recognition of the need
for co-operation among States in order to seitle political
questions. The United Nations then assumed special
responsibilities in regard to co-operation hoth in the
political field and in the economic, social and cultural
spheres. Specific reference was made by several repre-
sentatives to Articles 1, 55 and 56 of the Charter, as
well as to the Preamble and Articles 11, 13, 57 to 59,
62 and 76. Among the post-Charter instruments the
following were mentioned: the Pact of the League of
Arab States, the Charter of the Organization of Amer-
ican States, the Charter of the Organization of African
Unity, declarations of the Bandung, Belgrade and Cairo
Conferences, the Final Act of the United Nations Con-
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ference on Trade and Development and the joint
declaration of the seventy-seven developing countries,
issued at the conclusion of the Conference. A number
of General Assembly resolutions were also recalled, in-
cuding resolution 1236 {XII)} of 14 December 1047,
on peaceful and neighbourly relations among States,
resolution 1301 (XIIT) of 10 December 1958, which
had recommended that all Member States should take
practical measures “to foster open, free and friendly
co-operation and understanding in the fields of econ-
omy, culture, science, technology and communications”,
and resolution 1505 (XV) of 15 December 1960, in
which it had been pointed out that “many new trends
in the field of international relations have an impact
on the development of international law”,

439, It was said that the above-mentioned instru-
ments Teflected the development of the principle of
co-operation, with increasing stress placed on co-opera-
tion in the field of trade and development and economic
co-operation in general, One representative thought
that the challenge which the Committee must meet was
that of formulating in legal terms, and in the light of
developments since the adoption of the Chaster and
of the promises of the future, norms which would re-
cord existing patterns and forms of co-operation in such
a way that they would retain their relevance and validity
for the future. Another representative recognized that
States had a duty to co-operate more effectively with
other States, but had doubts regarding the possibility
of expanding on the principle as expressed in the
Charter. However, if the balance preserved in the
Charter was maintained, he would not be opposed to
an attempt to fortnulate more clearly the general ob-
jectives set out in the Charter.

6. Co-operation in economic and trade matters and
assistance to developing couniries

440. Al the proposals before the Special Committee
referred to co-operation in economic and trade matters
and assistance to developing countries: Czechoslovakia,
in sub-paragraphs 2 (&) and (&) (see para. 415 above) ;
Australia, Canada, Italy, the United Kingdom of Great
Britain and Notthern Treland, and the United States
of America in sub-paragraphs 2 (a) and (b), and 3 (&)
and () (see para. 416 above) ; Algeria, Burma, Cam-
ercon, India, Kenya, Lebanon, Madagascar, United
Arab Republic and Yugoslavia, in paragraphs 1, 3 and
4 (see para. 417 above) ; Chile, in paragraphs 1, 2 and
3 (see para. 418 above). ’

441, Several representatives stressed that peaceful
relations must rest on sound economic foundations and
that there must be greater concentration on the eco-
nomic aspect of co-operation. The concept of co-opera-
tion reguired that States should co-operate in the pro-
motion of economic growth.

442, Certain representatives comsidered, as an im-
portant aspect of co-operation, the provision of aid by
the developed countries to the developing countries:
such aid was considered by them as essential to bridge
the gap separating the two groups of countries, to lay
the legal foundation for political co-operation and to
ensure the maintenance of infernational peace and secu-
rity. One representative said that millions of people were
living in conditions of poverty, disease and ignorance,
particularly in couniries which had recently won their
independence after years of foreign domination, and
had begun the task of construction in an endeavour to
acquire in a few years what they had been without

“ fields would assist the promotion of economic and s

for centuries. For that purpose they needed to be able
to obtain foreign capital on reasonable terms, free from
political conditions, and to sell their products for fair
prices. That task could only be carried out through the
collective efforts of the imternational commmity, He |,
therefore thought that the Special Committee should
emphasize the element of collective responsibility in
its formulation of the principle of co-operation. Another
representative thought that since the new States had
helped to build the economies of certain countries in
the past, it was natural that those countries showld
return to them a hitle of that which they had taken.

443. One representative, however, did not favour the
limitation of efforts to promote economic and social
progress to the developing countries, and thought that
co-operation in this field should encompass both the
developing and developed States. Another representa-
tive indicated his preference for a formulation designed
to take account of the problem of global economic
development, which would describe in general terms
the sort of action which was incumbent upon all States,
and which would fulfil the objectives stated in Article
55 of the Charter.

7. Co-operation in the socigl, cullwral, educational,
scientific, technological and related fields

444. Particular reference to the duty of States to.
co-Operate in the fields described above was made
during the debate, and some or all of these fields wete
referred to in all the proposals and amendments before
the Committee : Czechoslovakia, in sub-paragraph 2 (a})
(see para. 415 above); Australia, Canada, Italy, the
United Kingdom of Great Britain and Northern Irelaii
and the United States of America, in sub-paragraph
(a) and 3 (o) (see para. 416 above) ; Algeria, B
Cameroon, India, Kenya, Lebanon, Madagascar, UJ
Arab Republic and Yugoslavia, in paragraphs 1 3
3; and Chile, in sub-paragraph 2 (@) (see para. 4
above), It was said that, in the field of science and te
nology, it was only by active international co-operat]
for the attainment of peaceful ends that mankind co
overcome such problems as famine, disease and t
lacle of natural resources, as well as the proble
conquering the umiverse. Science belonged to wign in
the universal sense of the word and could no lofiger
be the privilege or monopoly of a few; it sho :
used in the service of all mankind and to increase
capacity to survive and progress. Furthenmore,
racognized that man’s attempt to attain a
standard of living was a direct factor in mainfaining
peaceful relations among States. One represenitative
said that, in the cultural field, the desirabili
changes had always been recognized: there it
a question of redistribution of wealth but vathe
preserving the distinct features of each culture,

445. Tt was recalled that the above-mentioned :
of international co-operation were covered bj ‘
tion 1164 (XII) of 26 November 1957, which ho
the significant title “Development of internatiotial .©
operation in the fields of science, culture and ‘edut
tion” ; and that further development of relativss ir

welfare as well as befter mutual understanding a
nations and the maintenance of peace, The 1964 Ut
Nations Conference on Trade and Develsi t
been the result of the application of that prins -
representative referred to the work done by
national Labour QOrganisation and the Worl
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of Trade Unions to promote social development and
social reforms. Another representative observed that,
with regard to co-operation in the social field, the
declarations of a non-binding character and the conven-
tions of a binding character which had been adopted by
the International Labour Organisation were among the
most valuable fruits of the efforts made along those Jines.

446. One representative pointed out that the ques-
tion was at present being studied in detail by other
United Nations bodies, including UNCTAD and in-
dustrial development organs; that being so, it might
perhaps be premature for the Special Committee to
adopt definitive conclusions on that subject.

8. Co-operation in the political field and in the wain-
tenance of international peace and security

447. Co-operation in these fields was proposed by
a number of representatives without being discussed in
great detail. Reference, in particular, to co-operation
in order to maintain international peace and security
appeared in paragraph 1 of the proposal by Czecho-
slovakia ; in paragraph 1 and sub-paragraphs 3 (¢) and
(d) of the joint proposal by Australia, Canada, ltaly,
the United Kingdom of Great Britain and Northern
Ireland and the United States of America: in paragraph
1 of the joint proposal by Algeria, Burma, Cameroon,
India, Kenya, Lebanon, Madagascar, United Arab
Republic and Yugoslavia; and in paragraph 1 of the
amendments by Chile (see paras. 415-418 above).

448. One representative said that co-operation in
the political field and in the maintenance of peace and
security was an area where States could and should
contribute to the sirengthening of the United Nations.
Disarmament, in particular, was a sphere in which
progress was possible only through co-operation. Ac-
cording to another representative, co-operation in po-
litical matters should be maintained irrespective of
differing political systems among States. As examples
of active co-operation in the political sphere he cited
diplomatic contacts, international conferences, exchanges
of visits by Heads of State and the work of the Inter-
Parliamentary Union aimed at facilitating exchanges
of experience between parfiaments.

9. Respect for and observance of humen rights and
fundamental freedoms

449. No substantive discussion on this aspect of the
principle, favoured by certain representatives for in-
clusion in its formulation tock place in the Special
Committee, although specific mention of it appeared in
sub-paragraph 2 (c) of the proposal by Australia,
Canada, Taly, the United Kingdom of Great Rritain
and Northern Ireland and the United States of America
(see para. 416 above).

10, Pm:ticip_ation . and coniribulion to the work of
effective international instiiutions and procedures

. 450. Certain views were expressed on participation
Inand contribution to the work of effective international
stitutions  and  procedures, meluding  the United
Nations and s specialized agencies, to which reference
was made in sub-paragraph 3 () of the joint proposal
by Austrz_;.lig, Canada, Italy, the United Kingdom of
\ gl‘?at Britain and Northern Ireland and the United

~tites of America (see para. 416 above). International
- OIganizations were described as instruments for inter-

Bational  co-operation. Reference was also made 4o

Article 56 of the Charter which spoke of joint and
separate action by Members of the Organization; to
Article 57, which referred to the specialized agenoies ;
and to Article 71, which mentioned international and
national non-governmental organizations. Among exist-
ing institutions and organs the roles of the (ieneral
Assembly, the FEcomomic and Social Council, the
specialized agencies and the Conference on Trade and
Development were the subject of particular comment.

451. One representative felt that the definition of
the machinery through which Siates could carry out
their obligations under the principles should not be too
rigid. To determine the method of co~operation to be
used in a particular field, the nature of the field should
be taken into account. Another representative believed
that the reference to effective international institutions
in a substantive formulation of the principle was in-
appropriate, as this would introduce into the text of
the principle a criterion which was incompatible with
the method used by the Committee in the case of the
other principles.

C. Decision oF TEE Special COMMITTEE

1. Statement by the Chairman of the
Drafting Commitiee

452. At the fiftieth meeting of the Special Committee,
on 22 April 1966, the Chairman of the Draiting Com-
mittee informed the Special Committee that the work
of. the Drafting Committee on the last two principles
considered, which had been new issues for the Special
Committee, namely the principles relating to «co-
operation among States and to the duty of States to
fulfil in good faith the obligations assumed by them
in accordance with the Charter, had now reached its
concluding stages. The Drafting Committee, through
its working groups, had spent much of the mited time
available examining all aspects of those principles, The
problems which had emerged after a frank exchange
of views had been approached objectively and disous-
sion of them had made it possible to narrow some of
the differences which had at frst appeared insurmount-
able. Tt seemed that the gap could be bridged. Tt had
been heartening to observe that on several points all
memibers had been able to accept proposals in isolation.
Many texts had been dropped because a provision on a
particular point had made acceptance of the full text
difficult within the time available. The absence of a
consensus text on the two principles considered was no
reflection on the favourable prospects which, it was
generally agreed, cleatly existed for future deliberations
on them to follow the useful work already done.

2. Statement by the Chairman of the Special Committee

453. At its fifty-second meeting, on 25 April 1966,
the Special Coromittee heard a statement by the Chair-
man of the Special Committee concerning further efforts
to obtain a consensus on the formulation of the principle
relating to co-operation among States. That statement
is contained verbatim in paragraph 570 below.

3. Decision

454. Also at its fifty-sccond tneeting, the Special
Committee took note of a report by the Drafting Com-
mittee (see para. 567 below) that it had been unable
to present an agreed formulation of the principle re-
lating to co-operation (see chapter IX below for the
discussion of this report in the Special Committee).
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4. Systematic swrvey of proposals

455. A systematic survey of the proposals on this
principle which were referred to the Drafting Com-
mittee follows hereafter:

A. GENERAL TFORMULATION OF THE PRINCIFLE
1. Czechoslovakis (A/ACI125/L.16, part V, para, 1)

“States have the duty to co-operate with one another,
trrespective of their different political, economic and social
systems, in the various spheres of imternational relations in
order to maintain international peace and security”.

2. Australia, Canada, Italy, United Kingdom, United States
of America (AJACI25/1.28, para. 1)

“Each Member of the United Nations has the duty to co-
operate with other Members in accordance with the Charter
of the United Nations in order to create the conditions of
stability and well-being which are necessary for peaceful
and friendly relations among nations, including the main-
tenance of peace and security”.

3. Algeria, Burma, Comercon, India, Kenya, Lebanon,
Madagascar, United Arab Republic, Yugoslavio
(A/AC125/L.29, para. 1)

“Each State has the duty to co-operate with other States
in all spheres of international” life in order to maintain
world peace, and to secure the economic and social advance-
ment of all peoples™.

4. Amendment by Chile (A/ACI125/1.30, para. 1) to the
nine-Power draft (A/ACI25/1.29, para, 1)

“In paragraph 1, after the words “with other States’,
insert the words and with the United Nations’,”

B. Co-0PERATION IN THE ECONOMIC, SOCIAL, CULTURAL AND
RELATED FIELDS AND ASSISTANCE TO DEVELOPING COUNTRIES

L. Czechosiovakia (A/AC.I25/L.16, part V, para, 2)
“Consequently, States shall, in particular:

“{e) Co-operate with other States...in the economic,
social and cultural fields as well as in the field of science
and technology, and promote economic and social progress
of the developing countries”.

2. Australia, Conada, Jtaly, United Kingdom, United States
(A/AC.125/1.28, paras. 2, 3 (b))

“Accordingly, all Members pledge themselves to take joint
and separate action in co-operation with the United Nations
for the achievement of:

“{a) Higher standards of living, full employment, and
conditions of economic and social progress and development;

“(b) Solutions of international, economic, social, health
and related problems; and international cultural and edu-
cational co-operation;

113

“In order to make this co-operation fully effective, each
Member should, infer alic:

L1}

“(b) Formulate its economic policy and its policy in respect
of any economic assistance which it givés or receives, so as to
contribute to the acceleration of economic growth and the
equiitable elevation of standards of living throughout the world
and the economic and soclal progress and development of
other States, and so as to ensure the prudent and efficient
use of economic means available to it”.

3. Algeria, Burmg, Cameroon, Indig, Kenya, Lebanon, Madae-
gascar, United Arab Republic, Yugoslovia, (A/ACI125/
L.29, para. 4)

“States shall co-operate in the promotion of economic
growth throughout the world, especially that of the develop-
ing countries.”

4, Amendment by Chile (A/AC.125/1.30, para. 3) to the
nine-Power draft (A/AC.125/1.29, para 4)
“{a) After the word ‘co-operate’, insert the words ‘among
themselves and with the United Nations’;
“(b) After the words ‘economic growth’, insert the words
‘and in raising levels of living’”

C. Co-OPERATION IN THE MAINTENANCE OF INTERNATIONAL
PEACE AND SECURITY AND IN THE FIELD OF DISARMAMENT

1. Czechoslovakia (A/AC.125/L.16, part V, para. 2 {a))

“Consequently, States shall, in particular:
“(a) Co-operate with other States in the maintenance of
international peace and security...”.
See, also, section A, paragraph 1 above.

2. Australio, Conada, Italy, United Kingdom, United Stiotes
(A/ACIZS/L28, para. 3 (o), (d))
“In order to make this co-operation fully effective, each
Member should, inier alia:

113

“{¢) participate in and énntribute to the work of the
United Nations towards disarmament; and
“(d) contribute to the maintenance of international peace
and sectrity in accordance with the Charter”.
See, also, section A, paragraph 2 above.
3. Algeria, Burma, Cameroon, India, Kenya, Lebonon, Moda-
gascar, United Arab Republic, Yugeslavia (A/ACIZS/LZQ
para, 1). See section A, paragraph 3 above.

D. RESPECT FOR AND OBSERVANCE OF HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS

1. Ausirelio, Cameroon, Italy, United Kingdom, United States
(A/ACI25/1.28, para. 2 (c))

“Accordingly, all Members p!edge themselves to take joint
and separate action in co-operation with the Umted Nations
for the achievement of:

“(¢) universal respect for, and observance of, humiap
rights and fundamental freedoms for all without distinction
as to race, sex, language or religion”.

E. RELATION BETWEEN THE DUTY TO CO-OPERATE AND OTHER
PRINCIPLES

1. Crechoslovakia (A/ACI125/L.16, part V, para, 2 (b)) _s:
“Consequently, States shall, in particular;:

[{]
“(b) Apply fully and consistently, in economic co-operi
and international trade, the principles of equality and mintt:
advantages, respect for each other’s interests, asd
interference with the internal affairs of other States™:

2. Australia, Cameroon, Ttaly, United Kingdom, United &3
(A/AC.125/1.29, para. 4)

States, or from the duty to refrain from mterventmn
domestic affairs of other States”.

3. Algeria, Burma, Cameroon, India, Kenve, Lebanoi; d
gascar, United Arab Republic, Yugosiavia {A/AC
para. 3)

which might affect the sovereign equality of Statés '

4. Amendment by Chile (A/AC125/L30, para. 2) ‘to.
nine-Power draft (A/ACI25/1.29, para. 3)
“In patagraph 3, )
“(a) Replace the words ‘International econofnic;

technical co-operation and trade’ by the words

co-operation in all spheres of international life,
the ecoromic, social and technical spheres and.i
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“(b) After the word ‘conditions’, insert the words ‘or

limitations™.”
F, NON-DISCRIMINATION AND DIFFERENCES IN THE POLITICAL,
ECONOMIC OR SOCTAL SYSTEMS OF STATES

1. Czechoslovekia (A/AC125/1..16, part V, para. 2 (c))

“Consequently, States shall, in particular:

“(¢) Refrain from any discrimination in their relations
with other States, in particular discrimination by reason of
differences inm political, economic and social systems or n
levels of economic development”.

2. Algeria, Burma, Cameroon, India, Kenye, Lebanon, Mada-
gascar, United Arob Republic, Yugoslovia (A/ACI125/L.29,
para 2)

“Differences in the political, economic or social systems
of States as well as in their levels of economic and social
developinent shall not impede international co-operation”.

G. PARTICIPATION IN AND CONTRIBUTION TC THE WORK OF
EFFECTIVE INTERNATIONAL INSTITUTIONS AND PROCEDURES

1, Australia, Comeroon, Italy, United Kingdom, United States
(A/ACI25/1..26, para. 3 {(a))

“In order to make this co-operation fully effective, each
Member should snfer alia:

“(g) participate in and contribute to the work of effective
international institutions and procedures, including the United
Nations and its specialized agencies, designed for the achieve-
ment of solutions to economic, social, health and related prob-
lems, or for the promotion of international cultural and
educational co-operation”.

VII. The principle of equal rights and self-
determination of peoples

A. WRITTEN PROPOSALS AND AMENDMENTS

456. In connexion with the above principle three
written proposals were submitted: one by Czechoslo-
vakia ; one jointly by Algeria, Burma, Dahomey, Came-
roon, Ghana, India, Kenya, Lebanon, Madagascar,
Nigeria, Syria, the United Arab Republic and Yugo-
slavia; and one by the United States of America (A/
AC.125/1..32). lebanon submitted an amendment to
the United States of America proposal. The texts of
these proposals and of the amendment are set out below.

457. Proposal by Czechoslovakia (A/AC.125/L.16,
part VI) -

“1. All peopies have the right to self-determination, namely
the right to choose freely their political, economic and social
systems, including the rights to establish an independent
national State, to pursue their development and to dispose of
their natural wealth and resources. Afl States are bound to
respect fuily the right of peoples to self-determination and
to facilitate its attainment,

“2. Colonialism and racial discrimination are contrary
to the foundations of international law and to the Charter
of the United Natioms, and constifute impediments to the
promotion of world peace and co-operation. Consequently,
colonialism and racial discrimination in all their forms and
manifestations shal{f be liguidated completely and without
delay. Territories which, contrary {0 the Declaration on the
Granting of Independence to Colonial Countries and Peoples,
are still under colonial domination cannot be considered as
mtegral parts of the territory of the colonial Power.

“3. Peoples have an inalienable right to eliminate colonial

: Homination and to carry on the struggle, by whatever means,
B '.for t}leir liberation, independence and free development. Noth-

= g in this Declaration shalt be construed as affecting the
£xercise of that right.

"4, States are prohibited from undertaking any armed

actlon or repressive measures of any kind against peoples
sfider colondal rule”

458. Joint proposal by Algeria, Burma, Cameroon,
Dahomey, Ghana, India, Kenya, Lebanon, Madagascar,
Nigeria, Syria, the United Arab Republic and Yugo-
slavia (A/AC.125/L.31 and Add.l to 3):

“1. All peoples have the inalienable right to self-determina~
tion and compleie freedom, the exercise of their full sove-
reignty and the integrity of their national territory.

“2. In accordance with the ahove principle:

“(a) The subjection of peoples to alien subjugation, domi-
nation and exploitation as well as any other forms of
colonialism, constitutes a violation of the principle of equal
rights and self-determination of peoples in accordance with
the Charter of the United Nations and, as such, is a viola-
tion of international law.

“(b) Consequently peoples who are deprived of their
legitimate right of self-determination and complete freedom
are entitled to exercise their inherent right of self-defence,
by virtwe of which they may receive assistance from other
States.

“(¢} Each State shall refrain from any action aimed at
the partial or total disruption of the national unity and
territorial integrity of ancther country.

“(d) All States shall render assistance io the United
Nations in carrying out its responsibilities to bring about an
immediate end to colonialism and to transfer all powers to
the peoples of territories which have not yet achieved
independence.

“(e) Territories under colonial domination do not con-
stitute parts of the territory of States exercising colonial
rule,”

459. Proposal by the United States of America
(A/ACA25/1.32) .

“l, Every State has the duty to respect the principle of
equal rights and self-determination of peoples.

“2. Applicability of the principle of equal rights and self-
determination of peoples in particular cases, and fulfilment
of its requirements, are to be determined in accordance with
the following criteria:

“A. (1) The principle is applicable in the case of:

“{a) A colony or other Non-Self-Governing Territory; or

“(b) A zone of occupation ensuing upon the termination
of military hostilities; or

“{c) A trust territory.

“(2) The principle is prima facie applicable in the case of
the exercise of sovereignty by a State over a territory
geographically distinct and ethmically or culturally diverse
from the remainder of that State’s tertitory, even though
not as a colony or other Non-Self-Governing Territory.

“(3) In the foregoing cases where the prigciple is
applicable,

“(a) The power exercising authority, in order to comply
with the principle, is to mainiain a readiness to accord self-
government, through their free choice, to the people con-
cerned, make such good faith efforts as may be required to
bring about the rapid development of institutions of free seif-
government, and, in the case of Trust Territories, conform
to the requirements of Chapter XII of the Charter of the
United Nations;

“(b) The principle is satisfied by the restoration of self-
government, or, in the case of territories hot having
previously enjoyed self-government, by its achievement,
through the free choice of the people concerned. The achieve-
ment of self-government may take the form of:

“(1) Emergence as a sovereign and independent State;
“(2) TFree association with an independent State; or

“(3) Integration with an independent State.

“B. The existence of a sovereign and independent State
possessing a representative Government, effectively fune-
tioning as such to all distinet peoples within its territory,
is presumed to satisiy the principle of equal rights and self-
determination as regards those peoples.”
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460. Amendments submitted by ILebanon (A/
AC.125/1..34) to the United States of America pro-
posal (A/AC.125/L.32)

“}, In the introdactory phrase of paragraph 2 A (1),
replace “The principle is applicable in the case of’ by “The
principle is applicable on’. _

“2 At the heginning of paragraph 2 A (1) (&), add the
following : ‘the indigenous population of’.”

B. D=BATE

1. General comments

461. The principle of equal rights and self-determi-
nation of peoples was discussed by the Special Com-
mittee at its fortieth and forty-first meetings on 7 and
1} April respectively and at its forty-third and forty-
fourth meetings on 12 and 13 April 1966. All the repre-
sentatives who spoke in the debate recognized the im-
portance of the principle as proclaimed in Asticle 1,
paragraph 2, of the Charter, and the desirability of
codifying it. 7

462. Many representatives emphasized that the prin-
ciple of equal rights and self-determination of peoples
was no longer merely a moral or political pos'tu'l':a,;te,
but had become a recognized and universal principle
of contemporary international law. Today, full respect
for the principle was & prerequisite for the maintenance
of international peace and security, the development
of friendly relations among States, and economic, social
and cultural progress throughout the world.

463. Some representatives referred to the .historica;l,
philosophical and political origins of the principle. They
mentioned salient developments connected with this
principle, citing the Declaration of Independence pro-
claimed by the United States in 1776, the French Revo-
lution and the writings of various philosophers and
thinkers. The principle became linked to the concept
of pationality, which played an important political
role in the nineteenth and early twentieth centuries.
Although it had not been incorporated in the Covenant
of the League of Nations and the mandates system
established under that instrument covered only a limited
number of territories, the principle of equal rights and
self-determination came to occupy, after the First Worid
War, an important place among the guiding principles
of international policy. Having been set forth ex-
plicitly in Article 1, paragraph 2 and Article 55 and
implicitly in Chapters XI, XIT and XIIT of the Charter
it became part of contemporary positive international
law. '

464. With reference to the relevance of the principle
in the modern world, a number of representatives stated
that it was closely connected with one of the outstand-
ing events of the present age, the emancipation of colo-
nizl peoples, and that it therefore applied primarily to
the peoples which were still under colonial domination
and were struggling for independence. It was said that
the principle constituted the aspiration and the ultimate
goal of countries struggling against colonialism and ex-
ploitation. To subject peoples and territories, seif-
determination represented the assertion of sovereignty,
political independence and territorial integrity and the
absence of external intervention. Prodaimed in the
United Nations Charter, the principle had been broad-
ened in scope in recent times by declarations, resolu-
tions, treaties and legal texts and by the political action
of United Nations organs.

465, Other representatives felt that it would be a
serious mistake and contrary to the Charter to limit

the principle to colonial situations, They stressed that,
if it was desired to formulate a genuine principle of
international law, the statement of the principle should
not be subordinated to, or circumscribed by, certain
contemporary political events which by their very nature
were temporary and transitory. Consequently, in pro-
ceeding to codify the principle, the Special Comumittee
should not bear in mind only the position of dependent
or Trust Territories. These representatives held that
the principle applied both to the peoples of Non-Seli-
Governing and Trust Territories and to relations among
independent and sovereign States, and its essence was
hased on the necessity of taking into consideration the
desires of the peoples concerned before making terri-
torial changes.

e e

466. Some of the above-mentioned representatives
also pointed out that a too rigid conceptual framework
for the applcation of the principle could lead to loss of
flexibility. Since Non-Self-Governing Territories varied
enormously in resources, some peoples might neither
wish nor be able to assume the full responsibilities of
independent statehood and might prefer to maintain an
association with another country. Those representatives
therefore felt that the term “self-determination” should
not be taken as necessarily implying full independence.

467. Some representatives emphasized that the prin-
ciple of self-determination could not be uised as a pro-
tective mantle to trapsform an unlawful sitzation or a
situation imposed by force into a lawful one. The appli-
cation of the principle should not affect the ferritorial
integrity and the legitimate territorial claims of States,
Those representatives stated that self-determination was
defined from the territorial viewpoint as the right of -
a people to determine the national affiliation of the space .-
wiich it inhabited and, consequently, to demand terris -
torial changes and oppose any cession of territory tg
which it did not expressly consent. :

468. The principle of equal rights and self-deteriii:
nation of peoples also implied, according to some re
sentatives, respect for the right of other peoples .
self-determination. One representative stated that a
ple could not be said to have exercised self-determ
tion as long as it remained subject to colonial rule’
to régimes which prevented its full exercise of the n
to choose its own political, social, economic and cult
system through universal suffrage.

469. Some represertatives remarked that the pais
ciple of equal rights and self-determination of pes
was a corollary of sovereign equality, because t
could be no equality without independence. One fcpre-
sentative stated that equal rights of States miust fiigan
that they had the same legal capacity whether of not
the rights in question were strictly equivalent
practical sense. Lastly, one representative ermnph
the relationship between the principle of equal
and self-determination of peoples and the developr
of the ideals of solidarity and interdependence b
States. ;

470. As regards the actual formmdation of t
ciple many representatives thought that Articls :
graph 2, of the Charter and General Assemibly, reso-.
lution 1514 (XV) of 14 December 1960 coatermg
the Declaration on the Granting of Indepetidence 10
Colonial Countries and Peoples should be 1ised as
basis. Some also referred, in this connexion; to:
Declaration on the Inadmissibility of Interventio
the Domestic Affairs of States and the P




Agenda Htem 87 83

their Independence and Sovereignty, adopted in Gen-
eral Assembly resolution 2131 (XX) of 21 December
1965.

471. Several representatives considered that the
enunciation of the principle should not be limited to
an affirmation of its universal and compulsory nature
but that certain rights and obligations implicat or in-
herent in the principle should also be mentioned in
detail. In the formulation, the most recent decisions
of organizations and conferences that had dealt with
the question showld be taken into account. In their
opinton, the main task would be to enumerate, in the
formula adopted, all the basic components nowadays
constituting the content of the principle, in order to
ensure its snplementation and strengthen its application.

472. Some other representatives recognized that the
principle of equal rights and self-determination of peo-
ples was rooted in justice and law, and particutarly
in the right of collective expression vested in every
human group. They nevertheless thought that it was
not always easy to translate such fundamental concepts

into a body of legal rules intended to govern relations

between sovereign States. Any codification of a legal
principle must necessarily indicate which group enjoyed
the rights and obligations established in the principle
and the conditions and manner in which they were to
be exercised. Some of those representatives believed
that the work of formudation woudd consist principally
in determining the content and scope of the legal obliga-
tion inherent in the principle. In the view of others,
it consisted in specifying the conditions of applicability
and in prescribing, in general terms, the legal conditions
and consequences of its application.

473. As some of the above-mentioned representatives
pointed out, if the existence of a permanent and uni-
versal right to seli-determination, based on the Charter
and internationa] practice, was proclaimed, it was ab-
solutely essential to specify who should enjoy that right,
against whom it could be invoked and what the condi-
tions were for exercising it. Otherwise the existence
of that right could be invoked to justify, for example,
a given State’s territorial acquisitiveness or to dislocate
sovereign States within which various ethnic commu-
nities had been living together for a long time. This
view was also shared by some representatives who con-
sidered that the Special Committee’s function was to
begin by closely defining the actual principle before
getermining the specific obligations it imposed upon

tates,

474. In the course of the discussion of this principle
documents of the San Francisco Conference concerning
the drafting of the Charter and Article 1, paragraph 2,
and Acrticles 55, 56 and 73 and Chapters VI, XI, XII
and XITT of the United Nations Charter and the follow-
Ing General Assembly resolutions were quoted: 648
(VII) of 10 December 1952, “Factors which should
be taken into account in deciding whether a Territory
15 or is not a Territory whose people have not yet af-
taned a full measure of se-government” ; 742 (VIII)
of 27 November 1953, “Factors which should be taken
nto account in deciding whether a Territory is or is not
a Territory whose people have not yet attained a full
measure of sell-government”; 1514 (XV) of 14 De-
cember 1960, “Declaration on the Granting of Inde-
Pendence to Colonial Countries and Peoples”; 1341
(XV) of 15 December 1960, “Principles which should
lgmde Members in determining whether or not an ob-
HgAtlon exists to transmit the information called for

under Article 73 (e) of the Charter”; 1654 (XVTI) of
21 December 1961, “The Situation with regard to the
Implementation of the Declaration on the Graating of
Independence to Colonial Countries and Peoples™; 2017s.
(XX) of 1 November 1965, “Measures to implement
the United Nations Declaration on the Elimination of
Al Forms of Racial Discrimination”; 2105 (XX) of
20 December 1965, “Implementation of the Declaration
on the Granting of Independence to Colonial Countries
and Peoples”; 2131 (XX) of 21 December 1965,
“Declaration on the Inadmissibility of Intervention in
the Domestic Affairs of States and the Protection of
their Independence and Sovereignty”.

475. Reference was also made to the following in-

struments and conferences:

(1} Instruments: the Covenant of the League of
Nations (1919),* the Atlantic Charter (1941),%
the Charter of the Organization of American
States (1948), the Declarations of Bandung
(1955), Belgrade (1961) and Cairo (1964) and
the Charter of the Organization of African Unity
(1963);

(2) Conferences: the First (1899) % Ninth (1948)%7
and Tenth (1954)4® International Conferences
of American States, the San Francisco Confer-
ence (1945)% and the Conferences of Heads of
State or Governments of Non-Aligned Countries
(1961, 1964).

2. Questions reluting o the general formulation of the
principle on which observations were wmade during
the debaie

476. During the debate a number of general ques-
tions were raised relating to the general formuilation of
the principle. These are summarized below.

(a) Peoples and nations as beneficiaries of the principle
of equal rights and self-determination of peoples

477. Some representatives expressed the view that
the principle proclaimed in Artidle 1, paragraph 2, of
the Charter was applicable to both States and peoples.
In their opinion, that had been confirmed by the nu-
merous resolutions adopted on the subject by the
General Assembly. Consequently, States had a duty to
apply the principle in their relations both with inde-
pendent States and with peoples which had not yet
succeeded in setting up independent States. One repre-
sentative said that it was to be deduced from the docu-
ments of the San Franciseco Conference that, in the
eyes of the authors of the Charter, the principle of equal
rights and that of self-determination constituted a single
norm and, consequently, that the purpose of Artide I,
paragraph 2, of the Charter could mot be other than
to proclaim the equality of peoples as such, and their
right to self-determination. Equality of rights, therefore,
extended in accordance with the Charter to States,
nations and peoples.

478. Some representatives were of the view that,
although the Charter and international law in general
dealt with relations among States, the primary relevance

4 American Jowrnal of Imternational Laze (Washington,
D.C), vol. 13, Supplement, 1919.

45 League of Nations, T'reaty Series, vol. CCIV,

6 The Imlernational Conferences of American States, 1589-
1928, edited by J. B. Scott (New York, Oxford University
Press, 1631).

4T Annals of the Orgovization of American Stotes (Wash-
ington, D.C)Y, vol. I, 1949,

48 Ibid., vol, V1, 1954,

48 Documents of the United Nations Conferemce on Imter-
national Organization.
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of the principle of equal rights and self-determination
of peoples was to peoples under colonial rule. In the
opinion of those representatives, the fact that the docu-
®ments of the San Francisco Conference did not make
clear the meaning of the word “peoples” in Article 1,
paragraph 2, and Article 55 of the Charter, and that
it was difficult to achieve an agreed definition of the
terms, should in no way impede the application of the
principle to colonial peoples. It was accordingly stated
that, read together with Article 73 of the Charter, the
principle seemed to mean that substantial groups with
a national character desiring to govern themselves and
able to do so should be accorded self-government. It
was added that the term “nations” in Asticle 1, para-
graph 2, of the Charter could be defined as applying
to peoples which possessed the same customs, religion
and language, but which were not politically in-
dependent. In that connexion, one representative em-
phasized that while the principle of self-determination
of peoples was perhaps implicit in the provisions of
Article 73—although that might be controversial—those
provisions did not allow any deductions to be made
concerning the duties of Member States, as far as the
general application of the principle was concerned.
479, Lastly, another representative observed that a
people was not an entity in itself and that the whole
question centred on the true condition of man. Thus, as
certain traditional concepts had disappeared, man’s
inalienable rights had received increasing recognition
and, as a result, peoples had been granted certain rights
and freed from certain yokes.

(b) The principle of self-determination as (i) the right
of peoples to independence and (i) the right of
peoples to choose their own political, economic and
social system ‘

480. Severgal representatives stressed that the right
to independence was naturally an essential aspect of
the principle of self-determination, but that the two
notions were not legally identical. The principle of
self-determination had a second aspect which must be
taken into account when the principle was formulated,
namely, the right of peoples to choose freely their
political, economic and social systems. Thus, even
when"the process of decolonization was completed, the
principle of self-determination would remain fully valid.
That permanent aspect of the principle must be taken
into account in its formulation. ¥t would be contrary
to the essence of the principle if, once a people had
attained its independence, it was deprived of seli-
determination in the domestic sphere. In that regard,
those representatives pointed out that this “domestic”
aspect of the principle of seli-determination was in-
timately bound up with the principle of sovereign
equality of States and the principle of non-intervention.
External independence and internal autonomy were thus
the two essential aspects of the principle of self-
determination. )

481. One representative considered. that the “do-
mestic” aspect of the principle of the right of peoples
to self-determination, namely, the right of every people
freely to choose its form of government, was part of
the public or constitutional law of each State and was
only of indirect concern to international law. According
to this representative, that aspect of the principle in-
cluded the following rights proper to each State: {a)
the right to choose its own political, economic and
gocial system; (b) the right to adopt whatever legal
system it wished without any limitation other than

‘changed or transferred against their wishes; (b) their

respect for fundamental human rights; (¢} the right to
give its foreign policy the direction it deemed neces-
sary, and to conclude and denounce international
treaties, without any restrictions other than those deriv-
ing from the generally recognized rides of international .
law; and {(d) the right to dispose of its wealth and ;
natural rescurces in conformity with its own interests
and international law. With fegard to the second aspect
of ‘the principle, which concerned international law,
the right of peoples to seif-determination, according
to the representative in question, was identical with
their right to belong to the State of their choice—ie,
the right of self-determination in the narrower sense.
That right, in its turn, comprised the following rights
of peoples: (a) the right of any people not to be ex-

right to secede from the State to which they belong in
order to attach themselves to another State or to form
an independent State.

(¢) Coloniglism as the denial of the right of self-
determination

482. Several representatives considered that it should
be laid down in some form in the statement of the -
principle that.colonialism, by its very nature, constituted -
a denial of the right to sell-determination. It was
emphasized that colonialism was still a living reality
for many peoples and not merely an academic qguestion,
and all attempts to justify the origin of colonialism on
grounds such as bringing religion to the indigenous
populations, an alleged civilizing mission or the in-
capacity of indigenous peoples to govern themselves,
were repudiated. Colonialism could not be defended 3s
an act of civilization since it included the imperialist
concept of exploitation. x

(d) Neo-colowialism and other forms of colonialisi

483. Some representatives said that in formulating
the principle of equal rights and self-determinatioit of
peoples the Special Committee should reaffirm ‘that
neo-colonialism and all other forms of colonialism Were:
umlawful. As the colonial empires—the classic exattiples
of colonialism—-had tended to disappear or to shrink
the vestiges of colonialism had assumed, according

which was equally to be condemmed. One represe

military or economic servitudes on former de
territories. He further pointed out that in that
tion, the General Assembly has also rejected all
for prolonging colonial rule which were based
leged inadequacy of political, economic, social
tional preparedness of the dependent countr
peoples. :

(e) Right to secession

484. In the course of the debate some repr
expressed the view that the principle of equ '
and self-determination set forth in the United Natil
Charter did not sanction an unlimited right of séce
by peoples forming part of .independent and Sover€!
States and that such a right could not be inferred
a provision of lexr lete contained in that principle.
of those representatives pointed out that gecéssion
ported or encouraged by other States would 8
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be in open contradiction with respect for territorial in-
tegrity, which was basic to the principle of sovéreign
equality of States,

485. On the contrary, other representatives con-
sidered that the right to secession was one of the rights
implicit in the principle. They felt that self-determination
implied the right of a people of a given State to secede
from that State in order to attach themselves to
another State or to formn an independent State,

486. One representative felt that it would be dan-
gerous to recognize the right to secession in international
law in a general and unlimited manner since the rights
of peoples within States were a matter to be dealt with
by the domestic constitutional law of those States.
However, the same representative asserted that such
a right was unquestionable in a particular but very
. important case, namely, that of peoples, territories and
entities subjugated by force in violation of international
law. In that case, according to that representative,
peoples had the right to regain their freedom and
constitute themselves as independent and sovereign
States. Finally, another representative considered that
the international community was mature enough to
distinguish between genuine self-determination and
secession in the guise of self-determination.

(f) Relationship with the principle of non-intervention

487. During the debate, some representatives re-
ferred to the principle of non-intervention in connexion
with the principle of equal rights and self-determination.
One representative considered that the principle of
non-intervention could not be used to protect denials
of the right of peoples to self-determination. That right
was merely the collective aspect of the concept of
human rights and the international community had
largely accepted the inapplicability of the principle of
non-intervention in the event of the violation of human
rights. Mention was also made in that context of the
Declaration on the Inadmissibility of Intervention in
the Domestic Affairs of States and the Protection of
their Independence and Sovereignty which had been
adopted by the General Assembly on 21 December 1965
(resolution 2131 (XX)). On the contrary, another
representative pointed out that under the Charter
scheme there was no justification for any separate and
special treatment of colonial or other situations involv-
ing the principle of self-determination, with regard to
the principle of non-intervention and the use of force.
Finally, a third representative felt that direct interven-
tion in support of ethnic groups living in neighbouring
countries should not be permitted under cover of the
principle of self-determination.

(g) Condemnation of subversive activities and indirect
nlervention

. 488. Certain representatives felt that any formula-
fion of the principle of equal rights and self-determina-
tion should condemn subversive activities and indirect
ntervention which were sometimes carried out under
cover of that principle, Such practices ot only negated
the principles of the Charter and the principle of the
sofidarity of peoples but also represented a threat to
mternational peace and security.

. ¢h) Relationship with the sefeguarding of fundamental
human rights

559 In the course of the debate references were
made to the relationship existing between the principle

of equal rights and seli-determination of peoples and
respect for fundamental himan rights and  justice,
Thus, it was stated that ihe principle of seli-
determination was a natural corollary of the principle
of human freedom and that the subjection of peoples
to foreign rule constituted a negation of fundamental
human rights. One representative pointed out that
Article 55 of the Charter spoke of the creation “condi-
tions of stability and well-being which are necessary
for peaceful and friendly relations among nations” and
that the recognition of the fundamental rights and free-
doms of every human being was an essential element in
establishing a stable social order in each nation and in
the community of nations. Moreover, the freedom of
nations had advanced considerably during recent years,
but human freedoms were still not safeguarded in some
parts of the world subjected to colonial régimes or in
those where the populations were exposed to inhuman
practices such as apartheid.

(i) Distinction between dependent territories which are
administered in accordamce with the Charter and
those which are not

490. One representative stressed the necessity of
distinguishing, in the formulation of the principle, be-
tween the situation of territories which were admin-
istered in accordance with Chapters XI to XIII of the
Charter and those which were not. In his opinion, those
Chapters of the Charter were necessarily consistent with
the principle of equal rights and self-determination of
peoples. He considered that, in particular, the inter-
national trusteeship system was an honourable and
accepted part of the machinery established by the
Charter. Another representative stated that the tristee-
ship system established in the Charter was now but a
remnant of history on the point of disappearing.

3. Elements which were formally proposed for inclusion
in the principle

(a) General conient of the principle

491. Paragraph 1 in the proposal submitted by
Czechoslovakia and in the proposal submitted by Ai-
geria, Burma, Cameroon, Dahomey, Ghana, India,
Kenya, Lebanon, Madagascar, Nigeria, Syria, the
United Arab Republic and Yugoslavia (see paras.
457-458 above) contained provisions relating to the
general content of the principle,

492. According to the proposal of Czechoslovakia,
the principle would imply the right of all peoples to
choose freely their political, economic and social systems,
including the right to establish an independent national
State; the right of all peoples freely to pursue their
development in accordance with their interests, and the
right ireely to dispose of their national wealth and
resources. The proposal of the Afro-Asian countries
stipulated that all peoples had the right to self-
determination and complete freedom, the exercise of
their full sovereignty and the integrity of their territory.

493. One representative considered that the formula-
tion of the principle should include a reaffirmation of
the full sovereignty of peoples over their natural re-
sources, as stipulated in the proposal of Czechoslovakia,
while another expressed the view that this right was
mmplicit in the “internal” aspect of the principle, ie.,
in the right of every people to choose the political,
economic and social system most suited to it.

494. Some representatives indicated that they were
in general agreement with the contents of the afore-
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mentioned proposals, but others did not consider those
proposals satisfactory. In the view of the latter repre-
sentatives, it was necessary to adopt, for the fornmula-
tion of the general content of the principle, a broader
approach which would cover all sides of it and would
be more in comsonance with the provisions of the
Charter. It was also stressed by some of those repre-
sentatives that the use of expressions like “all people
have the right to self-determination” could raise almost
insuperable practical difficulties.

(b) Coloniglism and racial discrimination as violations
of the Charter and of international law

495, Paragraph 2 of the proposal by Czechoslovakia
(see para. 457 above) and sub-paragraph 2 (a) of the
proposal by Algeria, Burma, Cameroon, Dahomey,
Ghana, Tndia, Kenya, Lebanon, Madagascar, Nigeria,
Syria, the United Arab Republic and Yugoslavia (see
para. 458 above) concerned this question. Some repre-
sentatives said that the illegality of colonialism and
tacial discrimination had become a generally accepted
rule of contemporary international law derived from
the United Nations Charter. In that connexion it was
stated that racial discrimination was in many cases
a legacy of colonialism, and inhuman practices such as
apartheid were condemned. It was recalled that this
legal conviction of the international community had
been reflected in declarations adopted by the General
Assembly, for example, in the Declaration on the
Granting of Independence to Colonial Countries and
Peoples (resolution 1514 (XV) of 14 December 1960)
and in the Declaration on the Elimination of All Forms
of Racial Discrimination (resolution 1904 (XVIII)
of 20 November 1963), and that bodies had been set
up within the United Nations to liquidate both those
pernicious practices. Therefore, those representatives
agreed that the formulation of the principle should
contain a condemnation of colonialism and racial
discrimination in all their forms and manifestations and
an affirmation of the necessity of putting an end to
them.

496. Other representatives reserved their position
in respect of the aforesaid proposals or considered
them unacceptable. One of those representatives stated
that his position was based on the view that the termi-
nology of the proposals was not in harmony with that
of General Assembly resolution 1514 (XV).

(¢) Right to eliminate colowial domination and right
of self-defence against @t

497. Paragraph 3 of the proposal by Czechoslovakia
(see para. 457 above) and sub-paragraph 2 (&) of the
proposal by Algeria, Burma, Cameroon, Dahomey,
Ghana, India, Kenya, Lebanon, Madagascar, Nigeria,
Syria, the United Arab Republic and Yugoslavia (see
patra. 458 above) referred respectively to the rights to
eliminate, and to self-defence against, colonial domina-
tion. Some representatives considered these rights to
be an essential element, or a corollary of the principle
of self-determination. It was stated that the inclusion
of those rights in the principle was necessary and in
accordance with the provisions of the Declaration on
the Granting of Independence to Colonial Countries
and Peoples, and of General Assembly resolution 2105
(XX of 20 December 1965, On the other hand, other
representatives denied the existence of these rights
or said that they introduced an unduly subjective
element. In their view, the proposals were not com-

the part of States and international organizations.

patible with the principle concerning the threat or
use of force as stipulated in the Charter. One repre-
sentative reserved his position on the proposals in view
of their possible implications with respect to situations
falling within the scope of Article 51 of the Charter.

(d) Prohibition of armed action or repressive measures
against peoples under colowial rule

498. Paragraph 4 of the proposal by Czechoslovakia
(see para. 457 above) contained a provision concerning
this prohibition.

499. Some representatives stressed that States must
cease all armed action or repressive measures directed
against peoples demanding the recognition of their
right to self-determination, recalling that this obliga-
tion was expressly mentioned in the Declaration on the
Granting of Independence to Colonial Countries and
Peoples. In their view, the use of force against colonized
peoples justified the exercise of the right of self-defence
and entitled them to mworal and material assistance on

500. Consequently, some representatives held the
view that the formulation of the principle should contain
a prohibition of the use of force to deprive peoples of
their national identity or to keep them under colonial
domynation. In support of this view, they mentioned
that Article 73 (@) of the Charter expressly stipulated
that the inhabitants of the Non-Self-Governing Ter
ritories must be protected against “abuses”, and tha
there ‘'was no more flagrant abuse than the forcible
repression of the national Liberation of peoples. In this
connexion it was also said that the presence of militasy
bases impeded the attainment of independence. Other
representatives, however, stated that they could w6t
accept the proposal since the Charter did not oo
template any special and different treatment for colet
or other situations involving the principle of
determination in relation to the legitimate use of for

(e} The duty to refrain from any action against the
national unity ond tevritorigl integrity of anobh
country

501. Sub-paragraph 2 () of the propesal by Algi

Burma, Cameroon, Dahomey, Ghana, India,

Lehanon, Madagascar, Nigeria, Syria, the Unite

Republic and Yugoslavia (see para. 458 above)

rights and self-determination,

502. Some representatives stressed that the f
tion of the principle should impose on all S

integrity of apother country. Any such act:
be incompatible with the purposes and prin
the Charter, as was stated in the Declaration i
Granting of Independence to Colonial Cou
Peoples. On the other hand, other represen
pressed in general their disagreement with th
especially in the light of its possible implica ]
respect to the principle of the prohibition of the
or use of force as prescribed in the Charter,’

(£) The right of peoples to receive assistance &
struggle aganst colownilism L
503. Sub-paragraph 2 (d) of the proposal by Alg
Burma, Cameroon, Dahomey, Ghana, India, K
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Lebanon, Madagascar, Nigeria, Syria, the United Arab
Republic and Yugoslavia (see para. 458 above) stated
that all States should render assistance to the United
Nations to bring about an end to colonialism and to
transfer all powers to peoples which had not yet
achieved independence. The representative of Czecho-
slovakia pointed out also that paragraph 3 of his
proposal (see para. 457 above) likewise reflected the
right of peoples under colonial rule to carry on their
struggle fo exercise their right of seif-determination
and to receive material and mora] assistance towards
the achievement of that goal. -

504. Some representatives stated that, given the
direction in which the application of the principle of
self-determination in United Nations and State practice
had developed in recent years, and bearing in mind
the fact that the United Nations Organization had made
a notable contribution by giving active political and
moral assistance to peoples struggling for their in-
dependence, it should be recognized in connexion with
this principle, or as a logical corollary of it, that peoples
which were struggling for their freedom were entitled
to receive assistance from other Siates and that those
States had a duty to render assistance to the United
Nations in its efforts in favour of the liquidation of
colonial régimes. General Assembly resolutions 648
- (VII) of 10 December 1952, 742 (VIII) of 27 Nov-

ember 1953, 1514 (XV) of 14 December 1960, 1956
(XVIII) of 11 December 1963 and 2105 (XX) of
20 December 1965 were mentioned in that connexion.
One representative said that violation of the principle
of self-determination by colonial Powers, particularly
through the threat or use of {oree, entitled the colonized
peoples to liberate their territories from foreign oc-
cupation and to receive assistance from other States
and international organizations.

505. It was also stated that ensuring the exercise
of seli-determination of peoples was a duty of solidarity
and a true duty of the international community, since
colonialism was contrary to the Charter and constituted
a violation of international law. If the efforts of the
international community to suppress colonialism were
impeded it would therefore be permissible to render
aid and assistance to those struggling to exercise their
lawful rights.

306. Other representatives did not agree with the
language of the proposal since, in their view, it was
based on a too restricted concept of the principle of
equal rights and self-determination of peoples.

(8) Obligation of Siates to respect and facilitate the
attainment of self-determination

507. Paragraph 1 of the proposal of Czechoslovakia
(see para. 457 above) contained a reference to the

responsibility of States to facilitate the attainment of
sel-determination,

S08. Several representatives stated that it was the
@Ufj_l of all States, and particularly of colonial Powers,
:EOE elnable Oppressed peoples to exercise peacefully and
-_tgi‘?y their right of self-determination with a view to
. Bieir achieving full independence. It was pointed out in

oty néexmn that many Declarations and resolutions
Pow ¢ General Assembly had requested the colonial
o flilr s tg co-operate and to take immediate steps for
e q_l_i_ld lation of_colomahsm: Other representatives
mlzhesse . Teservations regarding the proposal since,
eI View, it was founded on a too limited notion of

the principle of equal rights and seli-determination of
peoples. :

(h) The question whether dependent territories may
be considered integral parts of the metropolitan
couniry

509. Paragraph 2 of the proposal of Czechoslovakia
(see para. 457 above) and sub-paragraph 2 (e) of the
proposal of Algeria, Burma, Camwroon, Dahomey,
Ghana, India, Kenya, Lebanon, Madagascar, Nigeria,

Syria, the United Arab Republic and Yugoslavia (see -

para. 458 above) contained provisions relating to the
statns of dependent territories.

510. Several representatives took the view that the
formulation of the principle should include a provision
stating that territories still wunder colonial domination
should not be regarded as parts of the territory of
States exercising colonia! rule. Any attempt to regard
dependent territories as an integral part of the metro-
politan territory would be based on a mere fiction and
would constitute a violation of the norms and principles
of international law. Moreover, the Charter of the
United Nations and the practice of its organs were
based on the legal presumption that territories still
under colomial domination could not be regarded in
law as integral parts of the territory of the colonial
Power concerned, but must be regarded as separate
entities. It was emphasized that this rule was of great
practical and legal importance; for instance, situations
arising as a result of the use of force by a colonial Power
against such territories would be regarded as inter-
national, and not domestic, matters, and therefore the
rule would not hamper effective action by the competent
United Nations organs. In support of this interpreta-
tion, one representative cited the fact that the inhabitants
of dependent territories do not enjoy the same rights
as those of the metropolitan eolonial Power, Further-
more, it was pointed out that it was necessary to aveid
repetitions of arbitrary fragmentations of States such
as those which resulted from the 1885 Berlin Treaty.5

511, Another representative expressed the view that
the proposals seemed to indicate the proposition that
the juridical situation of a territory which under in-
ternal law was an integral part of a State did not
constitute in itself a bar to the application of the prin-
ciple of self-determination of the peoples within such
territory. He considered that the same concept was to
be found in paragraph 2 A (2) of the proposal of the
United States (see para. 459 above). In his opinion,
the latter constituted a better formulation, as it avoided
the elimination of the juridical protection afforded a
certain territory by existing norms of international
law. Criticism was also made of the fact that certain
of the proposals did not distinguish between the several
categories of dependent territories in existence.

512. One representative supported the proposals on
the understanding that they referred to a geographical
fact which destroys the legal fiction that overseas ter-
ritories form part of the metropolitan territory; be
added, however, that it could not be ignored that
sovereignty was exercised by the administering Power,
but such exercise should fulfi the conditions imposed
on it by Chapter XI of the Charter.

50 American Jowrnal of International Low {Washington,
D.C), vol. 3, Supplement, 1909,

T AT
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(1) Respect for the applicability of the principle, its
conditions and legal consequences, and satisfaction
of the principle of equal vights and self-determina-
tion of peoples

513. Paragraph 2 of the proposal by the United
States (see para. 459 above) contained a mumber of
provisions concerning respect for and applicability of
the principle of equal rights and seli-determination of
peoples. The representative of Lebanon introduced an
amendment (paras. 1 and 2) to certain parts of the
proposal relating to the applicability of the principle
(see para. 460 above).

514. The proposal of the United States proclaimed
the duty of every State to respect the principle of
equal rights and self-determination of peoples, and
specified in paragraph 2 the conditions of applicability
of the principle. The sponsor of the proposal explained
that i distinguished between situations in which the
applicability of the principle was subject to being rebut-
ted and those in which it was not. The fundamental
prémise was that when a territory over which a State
exereised sovereignty exhibited certain basic diver-
gencies from the bulk of thali State’s territory, there
was at least a legitimate question whether the principle
of equal rights and self-determination of peoples was
being satisfied. If upon further examination it was
shown, for example, that certain conditions described
in the proposal in fact existed, then it followed that
the reguirements of the principle were met. In this
respect, the sponsor of the proposal indicated that such
a premise had been already proclaimed by the United
Nations, particularly in General Assembly resolution
1541 (XV) of 15 December 1960, but that it had not
been formulated as yet in legal terms in relation to the
principle of equal rights and self-determination of
peoples. It was also indicated that the provisions in
the proposal which described the measures to be
adopted to implement the principle in accordance with
the Charter were based on Chapters X1 and XII of the
Charter.

5315. Finally, the proposal provided also that “the
existence of a sovereign and independent State pos-
sessing a representative Government, effectively func-
tioning as such as to all distinct peoples within its
territory” is presumed to satisfy the principle of equal
rights and self-determination of peoples. The sponsor
of the proposal stafed that the Charter, by the inclusion
of the concept of self-determination of “peoples”,
presupposed certain rules by which to judge the
legitimacy of the modes of political organization which
were imposed upon peoples within the framework of
a wortld community composed of sovereign States, and
that the proposal was intended precisely to express
those rules.

516. Some representatives supported the proposal
since, in their opinion, it represented a serious effort
to reach a universal, complete and balanced formulation
of the principle, and corresponded to a general concept
in accordance with the Charter and the resolutions of
the General Assembly. Othérs opposed it because in
their view, it did not even attempt to define the content
of the principle and aimed.at limiting its application,
which would bre tantamount to a return to the era of
colonial domination, and it did not contain any provi-
sion to the effect that colonialism is contrary to inter-
national law.

517. One representative, who supported in general
the proposal, nevertheless stated that self-determination

and the rejection of colomialism were so closely linked
together that the development of the former could not
be understood without the condemnation and extinction
of the latter. He also stated that the expression “in
particular cases™ in the introductory sentence of para-
graph 2 weakened the idea which was expressed. The
same representative stated further that, in commexion
with the free assodation and integration mefitioned in
that paragraph 2 (&) which related to the satisfaction
of the principle, account should be taken of the state-
ments in principles VII, VIII and IX of the annex
to General Assembly resolution 1541 (XV).

518. In connexion with the standards for judging the
legitimacy of modes of political organization, some
representatives agreed that the free and genuine ex-
pression of the popular will was an essential element
of the principle. In their view, the existence of a repre-
sentative Government would guarantee that the prin-
ciple of equal rights and self-determination = was
genuinely applied in the case of a sovereign and in-
dependent State.

C. Decision or tHE SpeEciAL COMMITTEE

1. Statement by the Chairmon of the Drafting
Commitice

519. At the 49th meeting of the Special Committee,
on 21 April 1966, the Chairman of the Drafting Com-
mittee informed the Special Committee that, because
of lack of time, the Drafting Committee had not been
able to examine in any detail all the essential aspects
of the principle of equal rights and self-determinatioi
of peoples. The informal discussions had neverthelegs
beeri- extremely useful, and some early indications of
definite conclusions had already bhegun to emerge. How=
ever, the Drefting Committee was unable to place an
recommendations before the Special Committee at thi
present time. He hoped that there would be sufficien
time and opportunity in the future for the principle
to receive the full treatrment it deserved,

2. Decision

520. At its 52nd meeting, on 25 April 1966
Special Committee took note of a report by the D
ing Committee (see para. 567 below) that it had hee
unable to present an agreed formulation of the prificipl
of equal rights and self-determination of peopl
chapter IX below for the discussion of this repoit
the Special Committee).

3. Systematic survey of proposals ‘

521. A systematic survey of the proposals ofi. th
principle which were referred to the Drafting
mittee follows hereafter. '

A. GENERAL STATEMENT OF THE PRINCIPLE

1. Czechoslowakia (AfACI25/1.16, part VI, para. 1}

“l. All pecples have the right to self-dete
namely the right to choose freely their politic
“and social systems, including the rights to establi
dependent national State, to pursue their develod
to dispose of their natural wealth and resourcés.
are bound to respect fully the right of peoples
determination and to facilitate its aftainment™,

2. Algerio, Burma, Cameroon, Dahomey,
Lebanon, Kenya, Madagascar, Nigeéria, Syrid,
Republic and Yugoslavia (A/AC.I125/L.31,
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“1. All pecples have the inalienable right to seli-determina-
tion and complete freedom, the exercise of their full
sovereignty and the integrity of their national territory.

3. United States of America (AJ/AC125/1.32, para. 1)

“1. Every State has the duty to respect the principle of

equal rights and self-determination of peoples.

B. APPLICABILITY OF THE PRINCIPLE

1. United Sigtes (A/ACI25/1.32, para. 2 A (1) and (2))
“2. Agpplicability of the principle of egunal rights and
self-determination of peoples in particular cases and fulfil-
ment of its requirement, are to be determined in accordance
with the following criteria:
“A. (1) The principle is applicable to the case of:
“{a) A colony or other Non-Self-Governing Territory; or
“(b) A zome of occupation ensuing upon the termination
of military hostilities; or
“{e) A trust tferritory.

*(2) The principle is prima facie applicable in the case of
the exercise of soverelgnty by a State over a territory
geographically distinct and ethnicaliy or culturally diverse
from the remainder of that State’s territory, even though
not as a colony or other Self-Governing Territory”™.

2. Letanon (amendment A/ACI25/L34 to A/AC.125/1.32)

“l. In the introductory phrase of paragraph 2 A (1),
replace “The principle is applicable in the case of by “The
principle is applicable on’.

“2. At the beginning of paragraph 2 A (1) (b), add
the following: ‘The indigenous population of'.”

C. MopE OF COMPLIANCE WITH THE PRINCIPLE
United States {A/ACI125/L.32, para. 2 A (3) (&)

“(3) In the foregoing cases where the principle is ap-
plicable, ‘

“(a) The power exercising authority, in order to comply
with the principle, is to maintain a readiness to accord self-
government, through their free choice, to the people con-
cerned, make such good faith efforts as may be required
to bring about the rapid development of institutions of free
self-governmeént, and, in the case of Trust Territories,
contform to the requirements of Chapter XIT of the Charter
of the United Nations”, :

D. VIOLATIONS OF THE PRINCIPLE

- Caechoslovakia (AJACI25/1.16, part VI, para. 2)
“2. Colonialism and racial discrimination are contrary

[y

to the foundations of international law and to the Charter -

of the United Nations, and constitute impediments to the
promotion of world peace and co-operation. Consequently,
colonialism and racial discrimination in all their forms and
grzalanifestations shall be liguidated completely and without
elay .. .*.

Algeria, Burma, Cameroon, Dahomey, Ghana, India,
Lebanon, Kenye, Madagascar, Nigerig, Swria, United Arab

Republic and Vugosiavia (A/ACI25/1.31, para. 2 (a))

‘2. In accordance with the above principle ;

“(a) The subjection of peoples to alien subjugation,
domination and exploitation as well as any other forms of
cglonialism, constitutes a violation of the principle of equal
tights and self-determination of peoples in accordance with
the Charter of the United Nations and, as such, is a
viclation of international law.”

M

E. Ricur op SELF-DEFENCE AGAINST COLONIAL DOMINATION

L Ceechoslovakia (A/AC.I25/1.16, part VI, para. 3)

‘ “3: P_eaples have an inalienable right to eliminate colopial

do_mmat{on and to carry on the struggle, by whatever means,

fGr jthe:r liberation, independence and free development.

Nothing in this Declaration shall be construed as affecting
+:the exercise of that right”,

2 ‘fglge?’ia, Burma, Cumeroon, Dahomey, Ghana, India,
i ebanon, Kenya, Muodagascar, Nigeria, Syria, United Arab
Rebublic and Yugostavia (AJAC.1Z5/L31, para. 2 (5))

In accordance with the above principle:

113

“(b) Consequently peoples who are deprived of their
legitimate right of self-determination and. complete freedom
are entitled to exercise their inherent right of seli-defence,
by virtue of which they may reccive assistance from other
States”.

F. ARMED ACTION OR REPRESSIVE MEASURES AGAINST
' COLONIAL PEOPLES

Crechoslovakia (A/ACI25/L.16, part VI, para. 4)
“4: States are prohibited from undertaking any armed
action or repressive measures of any kind against peoples
under colonzal rude”,

G. ProrrcTION OF TERRITORIAL INTEGRITY

Algeria, Burma, Cameroon, Dahomey, Ghana, Indi, Lebanon,
Kenya, Madagascar, Nigeria, Syria, United Arab Republic
and Yugoslovia (A/ACI25/L31, para. 2 (c))

“2, In accordance with the above principle ;

44

“(¢) Each State shall refrain from any action aimed at
the partial or total disruption of the national unity and
territorial integrity of another country”.

. AssisTANCE to THE UNITED NATIONS

Algeria, Burma, Cameroon, Dahomey, Ghana, India, Lebanon,
Kenya, Madagascar, Nigerig, Syria, United Arab Republic
and Yugoslovie (AJACI25/L.31, para. 2 (d))

“2. In accordance with the above principle:

13

“(d) All States shall render assistance to the United
Nations in' carrying out its responsibilities to bring about
an immediate end to colonialism and to transfer afl DOWErS
to the peoples of territories which have not yet achieved
independence”.

I StATUS OF DEPENDENT TERRITORIES

. Cazechoslovakia (A/ACI25/L.16, part VI, para. 2)

“ .. Territories which, contrary to the Declaration on
the Granting of Independence to Colonial Countries and
Peoples, are still under colonial domination cannot be con-
sidered as integral parts of the territory of the colonial
Power”.

oy

2. Algeria, Burma, Comeroon, Dahomey, Ghona, India,
Lebanon, Kenya, Madagascar, Nigeria, Syria, United Arab
Republic ond Yugoslovia (A/AC.125/1.31, para. 2 (e))

“2. In accordance with the above principle:

13

“(e} Territories under colonial domination do not con-
stitute parts of the territory of States exercising colonial
rule.lJ

J. SATISFACTION OF THE PRINCIFLE

United States (AJACI25/1.32, para. 2 A (3) (&) and 2 B)
“(b) The principle is satisfed by the restoration of self-
government, or, in the case of ferritories not having pre-
viously enjoyed self-government, by its achievement through
the free choice of the people concerned. The achievement of
seli-government may take the form of:

“(1) Emergence as a sovereign and independent State;
“{Z) Free association with an independent State; or
“(3) Integration with an independent State.

“B. The existence of a sovereign and independent State
possessing a representative (Government, effectively func-
tioning as such as to all distinct peoples within its territory,
is presumed to satisfy the principle of equal rights and
self-determination as regards those peaples.”
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VIII. The principle that States shall fulfil in
good faith the obligations assumed by them
in accordance with the Charter

‘A, WRITTEN PROPOSALS

322. Three written proposals concerning the prin-
ciple considered in the present chapter were submitted
by Czechoslovakia; jointly by Burma, Ghana, India,
Madagascar, Nigeria, Syria, Lebanon, United Arab
Republic and Yugoslavia; and jointly by the United
Kingdom of Great Britain and Northern Ireland and
the United States of America. The texts of these
proposals ate set out below, in the order of their sub-
mission to the Special Committee.

523. Proposal by Czechoslovakia (A/AC.125/1..16,
part VII) 5L _

“l. Every State shall strictly observe the generally rec-
ognized principles and norms of international law and shall
fulfil, in good faith, its obligations arising from international
-freaties freely concluded by it on the basis of equality and
in conformity with the above principles.

“2. Every State has the duty to conduct its international
relations in accordance with the Charter of the United

Nations and with the principles contained in the present
Declaration.”

524. Joint proposal by Burma, Ghana, India, Mada-
gascar, Nigeria, Syria, Lebanon, United Arab Republic
and Yugoslavia (A/AC.125/1.35):

“l, Every State shall fulfil, in good faith, its obligations
censting from international treaties, concluded freely and on
the basis of equality, as well as obligations ensuing from
other sources of international law.

- “2. Any treaty which is in conflict with the Charter of the
United Nations shall be invalid, and no State shall invoke
or benefit from such treaties.

“3. Each State has the duty to conduct its international
relations in accordance with the United Nations Charter and
with the principles enunciated in the present Declaration.”

525. Joint proposal by the United Kingdom of Great
Britain and Northern Ireland and the United States of
America (A/AC125/1.37): : '

“l. Every State has the duty to fulfil in good faith the
obligations assumed by it in accordance with the Charter.

“2. In particular:

“A. (1) The obligations of treaties and other obligations
of international law may not be lawfully avoided on grounds
of incompatibility with either national law or national policy;

“{2) Upon the faithful performance of such obligations

, Tests ihe right to exact and enjoy similar performance by
others.

“B. States Members of the United Nations and its spe-
cialized agencies have the duty

“(1) To fulfii in good faith the obligations placed upon
them by the comstitution, rules of procedure, and mandatory
decisions of: those organizations, and )

. “(2) So to condnct their participation that the organiza- -

tions themselves act in conformity with their constitutional
rules of procedure and mandatory decisions and that the
constitutional rights of other Members are not impaired.

“C. Where obligations arising out of international agree-
ments are in conflict with the obligations imposed upon
Members of the United Nations by the Charter of the
United Nations, the latter obligations shall prevail.”

51 Part VII of the proposal by Czechoslovakia was enti_ﬂ_e_d
“The oprinciple that States shall fulfil in sgood faith their
international obligations”,

B. DesaTz

1. General comments

526. The Special Committee discussed the prin-
ciple considered in the present chapter at its forty-fifth
to forty-seventh meetings, between 13 and 15 April
1966,

"527. Representatives were generally agreed that the
principle under discussion was of very great importance,
both legally and politically. Tt underlay the whole
structure of international law and was closely linked to
the maintenance of international peace and security,
the peaceful settlement of disputes and the development
of co-operation among States. Respect for the principle
would lead to international relations based on mutual
trust. This was particularly necessary in the case of
relations between States having different political, eco-
nomic and social systems. ‘

528. Several representatives said that while it was
perhaps tautological to declare that States were obliged
to fulfil their obligations as was done in Article 2,
paragraph 2, of the Charter, such a statement had
particular significance in reaffirming the rule pacta sun
servanda which gave legal force to the Charter.

529. A number of representatives regretted that the
Special Committee was unable to give more time to the -
consideration of the principle as its session was draw
ing to a close. One of these representatives stated tha
if the principle were enunciated only in general tertris
of the rule pacta sunt servanda and the concept of 00!
faith, it would be easy to conclude that there was o
eral agreement. Going beyond generalities, however;
many problems arose which required deep study :
validity of treaties; the questions of their interpre g
modification and termination ; the refationships beiy
treaty law and municipal law, between treaties
customary law and between ireaties and the Ch
and the concept of good faith, which went beyo
law of treaties, were some of the problems which sh
be explored. The International Law Commission
approaching conclusions on many of these prok i
and it might be wiser for the Special Committee rot
to embark upon the elaboration of a text whicl 1d
inevitably bear the mark of haste and improvisation.’

530. It was said by another representative ‘a
stedy of the principle concerned showed that ift{was
composed of three distinct rules of international law:
the rule pacta sunt servanda, the rule of good ‘faith,
and the rule that the obligations covered by the' ‘prin-
ciple should be in conformity with the Charter, _
Charter these three rules were to be found successively
in the third paragraph of the Preamble, in A '
paragraph 2, and in Article 103. ‘

531. The view was expressed that any formulatio
of the principle accepted by the Special Committ
should incorporate the Charter provisions arid ada
them to contemporary international law. The drafte
of the Charter had intended to draw some distincti
between the rules concerned. In the Preamble :
restated the rule pacte sunt servande in its strict
sense, stressing its applicability to obligations aris
both from treaties and from other sources of /intern:
tional law. In Article 2, paragraph 2, they had stresse
the importance of the concept of good faith. In Art
103 they had added a new element which cf
hierarchy in the legal ohligations of States
elements had to be brought together in a broad
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ment of the duty of all States, and not only Members
of the United Nations, to fulfil their obligations in
good {faith,

532. One representative said that his delegation
considered that the principle in question required, as one
of its elements, a balancing of the fundamental postulate
pacte sunt servanda with the maxim rebus sic stantibus.
He also drew attention to the remarks of the Inter-
national Law Corrunission in the commentary on Article
55 of its draft articles on the law of treaties,52 where the
Commission had stressed that it was desirable to under-
line the obligation to observe treaties in good faith and
not strictt juris. The same could be said for obligations
assumed under the Charter.

2. Scope of the principle

533. Some discussion took place in the Special Com-
mittee on the scope of the principle under consideration.
One representative said that it related to obligations
assumed in accordance with the Charter. It might there-
fore be asked to what extent it applied to other obliga-
tions. It was clear that Article 2, paragraph Z, of the
Charter, from which the principle basically derived;
related only to obligations which States had assumed
under the Charter. However, the principle of good faith
was not limited to Charter obligations. It also applied
to treaty obligations generally, as was shown by article
35 of the draft ariicles on the Law of Treaties prepared
by the International Law Commission, and to obliga-
tions deriving from other sources of international law.
Furthermore, Article 103 of the Charter, which estab-
lished the supremacy of Charter obligations, showed
that the principle under consideration was not limited
to such obligations, but extended to obligations under
treaties other than the Charter.

534. Another representative pointed out that there
were some differences of wording between the principle
referred to the Special Committee and the terms of
Article 2, paragraph 2, of the Charter. Thus, for exam-
ple, the former referred to “States”, while the latter
referred to “Member States”, While the latter men-

- tioned the rights and advantages accruing to States in
their capacity as Members, the former was silent on
this subject. These differences, however, did not intro-
duce any real discrepancy between the principle and
the Charter Article. As the text of Article 2, paragraph
2, of the Charter had finally emerged at San Francisco,
a general rule had been placed within a setting es-
sential to the nature of the Organization: if every Mem-
ber did not fulfil its obligations assumed under the
Charter, the expected advantages did not accrue to all.
In this context the rule was really based on the principle
of co-operation. However, it likewise related to the
principle of pacte sunt servamda, and it was in this
wider setting that it had been referred to the Special
Comemittee by the General Assembly.

335, One representative expressed the opinion that,
while the wording of the principle before the Com-
mittee was possibly ambiguous, the principle was not
meant to be confined to Charter obligations. “This con-
clusion emerged from the history of the drawing up
of that wording. In the negotiations that had preceded
the drafting of General Assetnbly resolution 1815
{XVII) of 18 December 1962, from which the word-
g of the principle derived, there had been differences

moﬂicmi R ;
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of opinion as to whether the principle should be
formulated to refer to all States or only to Member
States. It had been agreed, by way of compromise,
that a comma should be placed after the words “as-
sumed by them”. Unfortunately that cotnma had some-
how subsequently disappeared from the text,

3. The concept of good faith

536. Reference was made in all the proposals before
the Special Committee to the fulfilment of obligations
“in good faith”: Czechoslovakia, in paragraph 1;

-Burma, Ghana, India, Madagascar, Nigeria, Syria,

Lebanon, United Arab Republic and Yugoslavia, in
paragraph 1; and the United Kingdom and United
States, in paragraphs 1 and 2 (see paras. 523-525
above). ‘

337. There was some comment in the Special Com-
mittee on the concept of good faith, both in general
terms and in relation to its definition and the determina-
tion of the existence of lack of good faith.

538. The concept of good faith, according to some
representatives, had been repeatedly affirmed in a large
number of international treaties, declarations and con-
ferences, and in many General Assembly resolutions.
Respect for the concept was now a necessity in inter-
national life and international co-operation must be
based on good faith; it was a duty under the Charter
and any bad faith by States in the application of the
Charter would be demonstrated by the absence of
that co-operation. If good faith was vital in private law,
it was even more so in relations between States, since
the means of ensuring the fulfilment of obligations at
the domestic level, through the courts and law-enforce-
ment agencies, were virtially non-existent in the inter-
national sphere.

539. Tt was also said that the concept of good faith
implied the existence of a new source of law which
was to be found in the conscience of peoples. A moral
principle had become a legal norm. The significance
of this change had to be measured against the history
of deceit and bad faith in the diplomacy of the past.

540. One representative said that the credit for the
introduction of the concept of good faith in the principle
under discussion must go to the jurists of Latin
America. At San Francisco, the representative of
Colombia had stressed that it was not enough to say
that States should fulfil their obligations, the concept
of good faith had to be introduced to fill a juridical
vacuum which would otherwise exist. Furthermore,
it could not be said that the concept was implicit in
all obligations and did not require explicit mention,
because there was one school of pofitical philosophy
which attached no value whatever to good faith,

541. Tt was argued that the concept of good faith
might not be easy to define precisely. As with some
other basic terms, it was simpler to illustrate than to
define. Nevertheless, it was easy to grasp the essence
of the concept in question, which imposed on States
a duty to fulfil their obligations conscientiously and in
a reasonable manner. It was in that sense that the
Permanent Court of Arbitration had referred in 1904,
in the Venezuelan Preferential Case, to the good faith
which ought to govern all international relations.58

542. One representative said that the concept of
good faith had more moral than legal content, The

58 The Hague Court Reports (Tirst Series), edited by J. B.
Scott (New York, Oxford University Press, 1916).
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moral content could be found, for example, in the draft
Declaration of the Rights and Duties of American
States of 1946 and in a declaration of 1942 by the Inter-
American Juridical Committee, reaffirming the funda-
mental principles of international law. The difficulty of
definition lay in determining the legal extent of good
faith, and whether this could be done by an all-embrac-
ing definition or by reference to examples of bad faith,
or both. Good faith did not allow a State to rely on its
national law, or on a change in circumstances for which
it was itself responsible, in order to escape certain
obligations.

543. It was also pointed out that difficulties of
determining what comstituted good faith arose in do-
mestic law as well as in international law. In inter-
national law particular problems arose in establishing
that bad faith existed and in determining the sanction
to be applied to a State acting in bad faith. It was not
sufficient to assert that a State was acting in bad faith.
The existence of bad faith had to be proved by establish-
ing the existence of acts of omission or commission by
one State to the detriment of another, In this sense, the

concept of bad faith had a part to play in the law relating

to State responsibility.

4. Compliance with obligations arising out of the
Charter of the Uwited Nations

544. Paragraph 2 in the proposals of Czechoslovakia
and paragraph 3 in the joint proposal submitted by
Burma, Ghana, India, Madagascar, Nigeria, Syria,
Lebanon, the United Arab Republic and Yugoslavia
(see paras. 523-524 above) contained identical provi-
sions to the effect that each State had a duty to conduct
its infernational relations in accondance with the
Charter of the United Nations and with the principles
of international law concerning friendly relations and
co-operation among States. Paragraph 2 B in the
proposal of the United Kingdom and the United States
(see para. 525 above) referred to a duty of States
to fulfil in good faith the obligations assumed by them
in accordance with the Charter. It also referred to a
duty of States Members of the United Nations and
of the specialized agencies to fulfil in good faith the
obligations placed upon them by the constitution, rules
of procedure and mandatory decisions of those orgamiza-
tions and to so conduct their participation that the
organizations themselves acted in conformity with their
constitutions and did not impair the constitutional rights
of other Members.

545. The above provisions were mnot the subject
of mmuech discussion. With respect to the first of them,
it was said that it was intended to stress that States, in
the conduct of their foreign relations, were under a
duty to comply with principles which were of a
peremptory nature.

546. With respect. to the second provision, one
representative recalled that, at the San ¥Francisco Con-
ference, it had been said that Article 2, paragraph 2,
of the Charter meant not merely that one Member
which fulfilled its duties and obligations might exercise
certain privileges and rights, but also that if all the
Members of the Organization fulfilled their obligations
all Members would receive the benefit. Those obligations
were of a twofold mature. First, there were the obliga-
tions between State and State, not only to obey the
rules set out in the Charter, but also to obey decisions
of United Nations organs made in conformity with
the Charter. Secondly, States must act in such a way
that the Qrganization and its constituent organs did

"Arab Republic and Yugoslavia (sce paras. 523-524

not infringe the Charter or the respective powers of
those organs. The same twolold obligations arose for
members of the specialized agencies. It was important
to spell out the obligations arising from the application
of the principle of good faith to membership in the
United Nations systen.

5. Compliance with obligations arisimg out of ireaties
' and other sources of international law

547. All the proposals before the Committee con-
tained provisions relating to the duty of States to comply
in good faith with obligations arising out of treaties
and other sources of infernational law. The prowisions
in paragraph 1 of the proposal by Czechoslovakia, and
in paragraph 2 of the joint proposal by Burma, Ghana,
India, Madagascar, Nigeria, Syria, Lebanon, the United

above) were of a general character, and much of the
discussion in relation to them arose in connexion with
the question of unequal treaties which is considered
in the mext section of the present chapter.

548. The provision in paragraph 2 A of the proposal
by the United Kingdom and the United States (see
para. 525 above) was to the effect that treaty and other
obligations arising out of international law could not
be avoided on grounds of incompatibility with national
law or national policy and that the right to exact and
enjoy performance by others of their obligations rested
upon the faithful performance of such obligations. '

549. A number of general observations were madé
on the duty to comply with obligations arising out
treaties and other sources of imternational law. [t
was said that the rule pacta sunt servenda and the
concept of good faith were corner-stones of the United .
Nations system. In view of the provisions contaimed
in the third paragraph of the Preamble to the Cha
in Article 2, paragraphs 2 and 6, and in Article
it was clear that the drafters of the Charter had i
tended to place post-war international relations o
sound foundation by stressing the respomsibility of
States to observe strictly the rules of international i

550. It was also said that the rule of pacts .
servanda was otie of the oldest principles of internationa
law, which had survived since antiquity. The Preamble
to the Covenant of the League of Nations had
pressly stated that scrupulous respect for treaty obliga-
tions was one of the means of promoting internstional
co-operation and achieving international peacéd ;and
security. The rule now found clear expression
Charter, and had been confirmed in numerous
tions of the General Assembly and in the
of recognized jurists. It was one of the basic i
tions of normal peaceful relations among St
no Government could fail to accept it. Failure to 6
it would make such relations impossible. Vi
of the rule could jeopardize international pe
security and could lead to wars of aggression::; °

551. According to one representative, the Chart
had created a new international order, based ot téspec
for the sovereign equality of ‘States, protecti f the
territorial integrity and political independenc
tenance of intermational peace and security
cnabling of peoples who had been deprived of
of self-determination to exercise that rig
exercise their sovereignty over their territory &
mational resources. The rule of pacta sunt ‘Serven
was of particular importance under this new order
its strict application would make it possible ‘for
and justice to prevail.
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552. Another representative expressed the view that
the obligations, other than those arising from freaties
which States were bound to comply with, included both
those of customary international law and those of the
generally recognized principles of international law
embodied in the Charter and in such basic documents
as the Declaration on the Granting of Independence to
Colonial Countries and Peoples (General Assembly
resolution 1514 (XV) of 14 December 1960) and the
Dedlaration on the Tnadmissibility of Intervention in
the Domestic Affairs of States and the Protection of
their Independence and Sovereignty (General Assembly
resolution 2131 (XX of 21 December 1965).

553. One representative declared that any formula-
tion adopted by the Special Committee should define
the basic relationship between international legal obliga-
tions and the national law or national policy of States.
Just as one could not conceive of a national legal order
in which citizens reserved the right to participate in
the legal order or not, one could not think of an inter-
national legal order in which States were not similarly
bound. A further fundamental of the international legal
system, which provided all #s members with various
benefits int the form of rights, was that that system could
survive only to the extent that the burdens which it
imposed on each were duly borne.

6. Limitations upon the duty to comply with
treaty cbligations

(2) The question of unequal treaties

554, Paragraph 1 in the proposal of Czechoslovakia
and paragraph 1 in the joint proposal of Burma, Ghana,
India, Madagascar, Nigeria, Syria, Lebanon, United
Arab Republic and Yugoslavia (see paras. 523-524
above), contained provisions which had the effect of
limiting the duty to comply with treaty obligations, to
obligations arising out of treaties freely concluded
on a basis of equality.

555. A number of representatives stressed that any
general statement relating to a duty to fulfil obligations
arising out of treaties should contain qualifications
of this nature. It was said that commitments resulting
from aggression, colonial domination or inequalities
between States were excluded from the principle under
consideration. Some colonial Powers invoked the rule
pactz sumt servends in demanding compliance with
teonine agreements concluded with their former colonial
territories. Such actions were in comtravention of the
principle of good faith, since the agreements in question
were iniguifous in their terms and had been obtained
in violation of the principle of sovereign equality of
States. The African and Asian States had fared badly
under treaty law. Local rulers, in order to strengthen
their own position or as the result of compulsion, had
often concluded treaties detrimental to their subjects.
The binding force of treaties rested on consent freely
gtven, but in the case of many treaties imposed on
colonial territories that free consent had not heen
Present.

_556. One representative said that the question was
+ ©f particular interest to his country, which had been
the Obe:ct of economic blockades and acts of armed
aggression for refusing to comply with spoliatory
-‘Measures included in agreements concluded by a former
‘tegime. In the light of this experience, the Special

~omimittee should assist developing countries in reject-
}cﬁg mequitable agreements that had been imposed on
- Mhent. The International Law Commission, in articles

37 and 45 of its latest draft on the law of treaties, had
provided that a treaty was void if it conflicted with
a peremptory norm of international law.

557. It was further said that the attainment of in-
dependence by many countries had necessitated a reap-
praisal of State succession to treaty rights and obliga-
tions. There was no wuniversal stccession upon
independence to treaty rights and obligations which had
been extended to colonmial territories under colonial
clauses, On the other hand, it was equally incorrect
to argue that all treaty rights and obligations extended
to a colonial territory lapsed upon attaimment of in-
dependence. Many new States had accepted automatic
sticcession, particularly with respect to conventions
of a humanitarian character. They must, however,
reserve the right to abrogate or remegotiate unegual
treaties to which they had been subjected by their
former colonizers.

558. Other representatives thought it was undesirable
to insert any particular gualifications comcerning free-
dom of consent in a statermnent of the duty to comply
with treaty obligations. If a qualification were to be
inserted at all, it should be of 2 general character and
should refer to the many rules of treaty law by which
the validity of international agreements was determined,
rather than single out an interpretation of one part
thereof and thus give it disproportionate emphasis. It
was also said that it would unnecessarily complicate
the work of the Special Committee if it were to embark
on a discussion of the grounds of validity or invalidity
of treaties. The view, in particular, that certain allegedly
“unequal treaties” were invalid was a controversial
point. It was preferable to await the outcome of the
work of the Intermational Law Commission before
secking to insert particular qualifications in the duty
to fullil treaty obligations. While the Committee was
not bound by the conclusions of the International Law
Commission, it could not ignore the work which the
Commission had devoted to the law of treaties and
which had been far more thorough than any study
the Special Committee could undertake.

(bY The question of treaties concluded in bed foith

559. One representative suggested that the Special
Committee might consider inserting a provision recog-
nizing the possibility of abrogating treaties which had
been concluded in bad faith. Good faith should play
a part not only in the fulfilment of obligations, but also
in the process of their creation. However, no formal
proposal fo this effect was placed before the Special
Committee.

(c) Supremacy of Charter obligations

560. Paragraph 2 in the proposal of Burma, Ghana,
India, Madagascar, Nigeria, Syria, Lebanon, United
Arab Republic and Yugoslavia (see para. 524 above)
contained a provision to the effect that any treaty in
conflict with the Charter was invalid and that no State
should invoke or benefit from such a treaty. A provision
in paragraph 2 C of the proposal of the United King-
dom and the United States (see para. 525 above) was
to the effect that Charter obligations prevailed, in the
event of conflict, over obligations arising out of other
international instruments.

561. There was no disagreement in the Special
Committee on the question of the supremacy of Charter

5¢ Official Records of the General Assembly, Twenty-first
Session, Supplement No. 9.
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obligations. It was said that this derived directly from
Article 103 of the Charter, and that, without a provision
relating to it, any formulation adopted by the Special
Committee would be incomplete. Among the obliga-
tions of the Charter was the obligation to carry out its
terms, even if that meant some deviation from obliga-
tions under other agreements.

562. One representative expressed the view that it
could be inferred by analogy from Artidle 103 of the
Charter that international treaties prevailed over na-
tional law. Another representative referred to the view
expressed by Kelsen™ that treaties between Members
of the United Nations which were inconsistent with the
Charter, if preceding the Charter, were abrogated by
it, and, if subsequent to the Charter, were null and void.
Attention was also drawn to an Article in the Covenant
of the League of Nations corresponding to Article 103
of the Charter, and mention was made of similar clanses
in the draft articles on the law of treaties prepared by
the International Law Commission. It was further said
that States had a duty not to invoke instruments which
did not accord with the Charter,

563. Several representatives, however, did not con-
sider that it was correct to infer from Article 103 that
treaties between Member States containing provisions
inconsistent with Charter provisions were necessarily
invalid as a whole. They preferred a formulation which
mdicated, instead, the precedence accorded to Charter
obligations.

C. DecisioN oF THE SPECIAL COMMITTEE

1. Statement by the Chairman of the Drafting
Committee

- 564. At the 50th meeting of the Special Committee,
on 22 April 1966, the Chairman of the Drafting Com-
mittee reporied to the Special Committee on the work
of the Drafting Comumittee concerning the duty of
States to fulfil in good faith the obligations assumed by
them in accordance with the Charter and on the prin-
ciple relating to co-operation among States. Ilis state-
ment on that occasion is contained in paragraph 452
above.

2. Decision

565. At its 52nd meeting on 25 April 1966, the
Special Comunittee took note of a report by the Drafting
Comimnittee (see para. 567 below) that it had been
unable to present an agreed formmlation of the principle
considered in the present Chapter (see Chapter IX
below for the discussion of this report in the Special
Committee).

3. Systematic survey of proposals

566. A systematic survey of the proposals on this
principle which were referred to the Draftmg Com-
mittee follows hereafter.

A, CoNDUCT 0F INTERNATIONAL RELATIONS
1. Czechoslovakia (A/ACA25/1.16, part VII, para. 2)
“2. Every State has the duty to conduct its international
relations in accordance with the Charter of the United

Nations and with the principles contained in the present
Declaration™.

58, Kelsen, The Low of the United Nations (New York,
Praeger, 1950).

2. Burma, Ghana, Indic, Madagascar, Nigeria, Syvia, Lebanon,
United Arob Republic ond Vugoslavie (A/ACI125/L.35,
para. 3)

“3. Each State has the duty to conduct its international
relations m accordance with the United Nations Charter and
with the principles enunciated in the present Declaration”.

B. COMPLIANCE WITH TREATY AND OTHER OBLIGATIONS

. Caechoslovakia (A/AC125/L.16, part VII, para. 1)

“l. Every State shall strictly observe the generally recog-
nized principles and norms of international law and shall
fulfil, in good faith, its obligations arising from international
treaties freely concluded by it on the basis of equality and in
conformity with the above principles”.

2. Burma, Ghana, India, Madogescar, Nigeria, Syria, Lebanon,
United Arab Republic and Yugoslovia (A/ACI125/1.35,
para. 3)

“I. Every State shall fulfil, in good faith, its obligations
ensning from international treaties, concluded freely and om
the basis of equality, as well as obligations ensuing from
other sources of international law”.

3. United Kingdom of Great Britain and Northern Ireland and
United States of America (A/ACI25/1.37, para. 2, A
and B)

“2. In particular:

“A. (1) The obligations of treaties and other obligations
of international law may not be lawfully avoided on grounds
of incompatibility with either national law or national policy;

*(2) Upon the faithful performance of such obligations
rests the right to exact and enjoy similar performance by
others,

“B. States Members of the United Nations and its
specialized agencies have the duty

“(1) to fulfil in good faith the obligations placed wpon
them by the constitution, rules of procedure, and mandatory
detisions of those orgaaizations, and

“(2) so to conduct their participation that the organizations
themselves act in conformity with their constitutional rules
of procedure and mandatory decisions and that the con-
stitutional rights of other Members are not impaired”.

—

C. ComprrancE witTH CHARTER OBLIGATIONS
United Kingdom of Great Britain and Northern Ireland,
United States of America (A/ACI125/L.37, para. 1)

“l. Every State has the duty to fulfil in good faith the
obligations assumed by it in accordance with the Charter.

D. SurreMacy oF CHARTER OBLIGATIONS
1. Burma, Ghona, India, Modagascer, Nigeria, Syria, Lebano,
United Arab Republic and Yugoslavia (A/AC. 125/L35 ]
para. 3} ‘
“2. Any treaty which is in conflict with the Charter of',
the United Nations shall be invalid, and no State shali‘ :
invoke or bemefit from soch treaties.”
2. United Kingdom of Great Britoin and Northern Ifeltmd
United States of America (A/ACI25/L.37, para. 2 C) -

“C. Where obligations arising out of international agre
ments are in conflict with the obligations imposed upon
Members of the United Nations by the Charter of the Uniti
Nations, the Iatter obligations shall prevail”. i

IX. Conclusion of the work of the 1966 Specml
Committee

A, FINAL REPORT OF THE DRAFTING CoMMITTE

567. At its fifty-second meeting, on 25 April 1966,
the Special Committee considered the report of
Drafting Committee on the principle of non-interventi
(see para. 353 above for the text of this report) ‘an
the following final report (A/AC.125/8) submltted b
the Drafting Comunitiee:
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“In concluding #s work, the Drafting Committee submits
to the Special Committee the following observations:

“I. The Drafting Committee regrets that it has been able
to present agreed formulations only on two of the seven
principles referred to it.

“2. The debates in the Special Committee 25 well as in
the Drafting Committee have greatly contributed to clarifying
the problems at issue.

“3. The Drafting Committee established small informal
working groups, one or another of which examined at length
each of the seven principles.

“4, The intensive discussions in the Drafting Committee
and its working groups have demonstrated that the differences
between the various viewpoints have been materially reduced.

“5. Among the factors which hampered the achievement
by the Drafting Committee of a greater measure of agreement
was lack of sufficient #ime for additional deliberation and
negotiation.”

568. The remarks made by the Chairman of the
Dralting Committee, introducing the report of the
Drafting Conunittee on the principle of non-intervention
to the Special Committee at its forty-seventh meeting
on 16 April 1966, have been deseribed in paragraph 354
above, of the present report. He introduced the final
report of the Drafting Committee to the Special Com-
mittee at its fiftieth meeting on 22 April 1966, Apart
from his comments on the work of the Drafting Com-
mittee concerning the principle of co-operation among
States and the duty of States to fulfil their obligations
in good faith—which are recorded in chapter VI,
paragraph 452 above, of the present report—he said
that the final report of the Drafting Committee spelled
out in clear terms some of the vital ohservations which,
it had been generally agreed, were called for at the
conclusion of the Drafting Committee’s work. The
members of the Drafting Committee hoped that those
observations would prove wseful in the study of the
varicus reports which the Drafting Comanittee had
submitted.

B. StareMeENTs BY THE CHAIRMAN OF THE SPECIAL
COMMITTEE AND BY THE REPRESENTATIVE OF LEBANON

569. The Special Committee decided to include
verbatim in its report statements made at its fifty-
second meeting, on 25 April 1966, by the Chairman
of the Special Committee, and also by the representative
of Lebanon who spoke on behalf of the non-aligned
cottntries represented on the Committee. These state-
ments are set out below.

570. Statement by the Chairman of the Special
Committee :

As the representatives know, the Drafting Committee did not
reach agreement on formulations of the first, fifth, sixth and
seventh principles, On the third principle, relating to non-
intervention, the Drafting Committee submitted a report (A/
AC125/5) stating that no agreement was reached on the ad-
ditional proposals made with the aitm of widening the area
of agreement of General Assembly resclution 2131 (XX).

I feel compelied to state for the record of this Committee
~—since I made the suggestion on Saturday, 23 April 1966, which
thE.COmmittee was kind énough to accept—that I consulted
various delegations in order to reach an agreement on ofe
principle. That relates to the fifth principle, namely, the duty
of States to co-operate with one another in accordance with
the Charter. I must confess that despite the somewhat
Peremptory nature of the fitle of this principle, the co-operative
efforts of the members of the Special Committee to obtain a
satisfactory formulation en this principle have been stultified,

" for the present. The history of this is a little too long. I would

only. say that the last proposition which I suggested fo various
delegations reads as follows—and this is purely for the in-

formation of the Committee and for the record. Paragraph 1
under this principle reads: ’

“Stdtes have the duty to co-operate with one another,
irrespective of their different political, economic and social
systems, in the various spheres of international relations,
in order to maintain international peace and security and to
promote international economic stability and progress and
the general welfare of nations.”

Paragraph 2 reads:

“To this end,

“(z) States shall co-operate with other States in the
maintenance of international peace and security”.

May I be permitted to skip paragraph 2 (§), which proved
to be the contentious paragraph, and after I read the whole
proposition I will explain the different formmilations which were
submitted to the delegations. Paragraph 2 (¢) reads:

“States Members of the United Nations have the duty
to take joint and separate action, in co-operation with the
United Nations, in accordance with the relevant provisions
of the Charter”.

The last paragraph, paragraph 3, reads:

“States should co-operate in the ecconomic, social and
cultural fields, as well as in the field of science and technology,
and for the promotion of international, cultural and educa-
tional progress. States should co-operate in the promotion
of economic growth throughout the world, especially that
of the developing countries”.

If 1T may revert to paragraph 2 (b), I suggested two
formulations. The first one reads:

“States shall conduct their international relations in the
econotnic, social, technical and trade fields in accordance with
the principles of sovereign equality and non-intervention, with
a view to ensuring the realization of international co-
operation, free from discrimination based on differences in
political, economic or social systems”.

The second reads:

“States shall conduct their international relations in the
economic, social, technical and trade fields in accordance with
the principles of sovereign equality and non-intervention,
with a view to realizing interrational co-operation, free from
discrimination based on differences in political, economic
and social systems”,

To be brief, and also to point out the main differences, what
is pinpointed is whether one should accept the words “ensuring
the realization of” or the words “with a view to realizing”.

I regret to report to the Committee that, for various reasons,
certain members of the Committee found it difficult to accept
one formulation or the other. I am sorry azbout that. We were
very near agreement, but we could not agree on one or the
other formulation. I am mot laying the blame for this failure
at’ the door of any delegation. Ewery delegation has co-operated
with me and T am most grateful to all the delegations which
tried to find a way to reach a compromise solution, as we
did on the other two formulations upon which we agreed.
Unfortunately, we could not reach an agreement on this ome.

I have made this statement purely for information purposes
and for the record of the Committee’.

571. Statement by the representative of Lebanon.

The delegation of Lebanon thanks you deeply, Mr. Chairman,
for the information which you have been kind enough to give
to the Special Committee on the principle refating to inter-
national co-operation. It was a sad moment when we learged
that your efforts and the efforts of those who participated
with you on all sides did not bring this item to a fruitful
conclusion.

As you well know, Sir, we have been aware of the tremendous
and strenuous efforts which you have been undertaking day
and night in order to conclude the consideration of this prin-
ciple. This fact did not escape either the eyes or the ears,
or for that matter the hearts, of the non-aligned countries.

In view of the failure of the Special Committee to reach
an agreement on this principle, and in the light of the state-
ment you made, I have the privilege and the honour to make
the following statement on behalf of the non-aligned countries.
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The delegation of Lebanon, on behalf of the delegations of
the non-aligned countries represented in this Speefal Coramittee,
namely, the delegations of Algeria, Burma, Cameroon, Dahomey,
Ghana, India, Kenya, Lebanon, Madagascar, Nigeria, Syria,
the United Arab Republic and Yugoslavia, wishes fo place
on record the following statement.

We have witnessed with considerable regret the recent turn
of events regarding the draft formulation of the principle of
intermattonal co-operation. As representatives are well aware,
strenuous efforts have been made by various delegations during
the past week with a view to reaching a compromise formulation
on this principle satisfactory in essence to all It seems to us
that, at least on this principle, we were very close to arriving
at such a formulation. The last-mitiute failure in this respect
must, therefore, be a source of profound regret to all of us,
especially when we consider the importance of the work we
are engaged in.

We do not propose to pass judgement on any delegation or
delegations in this connexion. However, on behalf of the non-
aligned delegations, including my own, we wish to state the
following,

First, no one can dispute the express terms of reference of
resolution 2103 (XX). That resolution, which contains our
mandate, clearly certifies that the Special Committee has the
right to resort to the normal rules of procedure of the General
Assembly, which include, inter alia, the voting procedure. The
meaning of this provision and the reason for which it was
inclided in resolution 2103 (XX) are also well known to all
of us, and I need not dwell on them. It was specifically included
in order to ensure that the Special Committee’s right to
resort to the voting procedure should not be challenged by
anyone.

Second, in spite of this clear mandate the non-aligned
delegations have exercised the utmiost restraint and have, on
several occasions, willingly modified their original positions
in order to facilitate general agreement in the Special Com-
mittee as well as in the General Assembly. They have not
sought to utilize their comparative majority in the Special
Committee, and have refrained up until mow from resorting
to & vote.

The recent developments in connexion with this principle
have demonstrated, in our view, the difficulties which might
arise if the attempt to attain general agieement were pursued
to such lengths that, in the final analysis, one State could
exercise a wveto power over the Committee’s work, That is
not, in our understanding, how this principle should work
The attempt to secure general agreement does not mean the
imposition of the unanimity rule and, ultimately, the imposition
of the will sometimes of a small minority on an ovérwhelﬂﬁng
majority, as the case might develop within the Commlttee in
the light of the counsideration of these items.

It should be based on the willingness of all concerned to
strive for common ground, which should mot be impeded by
what appears to be a matter of semantics. In any event, we
consider it extremely regrettable that our work should have
been hampered by such considerations which, as far as we
can see, do not go to the real substance of the matter.

We indicated earlier the restraint exercised by the non-
aligned countries in mot availing themselves of the powers at
their disposal. We will continue to exercise such restraint and
will not seek at this late stage to resort to our undoubted right
to ask for a vote on this question. However, we should like
to state unequivocally that, under the circumstances, it would
not be conducive to the progress of our task to adhere to the
method of secking general agreement, We feel that, as mani-
fested in the work of the Committee, the method of seeking
general agreement tends {o distort the real value to be attached
to the various positions, besides landing uns in the kind of
difficulties to which T have just now referred.

The non-aligned countries would like to make their position
abundantly clear on this question and on other questions which
the Committee had to consider during its present session, namely,
that at the forthcoming session of the General Assembly the
work which was supposed to be concluded by the Special
Committee shall not be hampered by rigid positions taken by
one or another delegation.

tHon accepted the final report of the Drafting

Having as their objective the early formulation and adoption
of the declaration, the non-aligned delegations undertake to
resort to the voting procedure in the General Assembly, and
in future meetings of the Special Committee if such meetings
should be decided upon, in order to ensure the realization of
that objective,

On behalf of the non-aligned cowmtries I wish to say,
further, that the pressure of time under which we were
working did not make it possible for us to contact owr friends
from the Latin American Group in order to co-ordinate efforts
with them and to take a joint position on what we can qualify
easily as the latest sad development in the work of this Com-
mittee. We hope that this will not be interpreted as a lack
in readiness to co-operate with them but as a last minute
failure in co-ordination due to lack of time. As a matter of fact,
we have been co-operating together throughout the work of
the Special Committee and we on our part have appreciated
this co-operation. We . do hope that they will forgive, par-
ticularly, the delegation of Lebanon which was supposed to
ensure such co-ordination, for its failure to do so, and that
they will be in a position to pronounce themselves along the
same lines taken by the non-aligned delegations.” '

C. DeBaTE

572. In the debate on the final report of the Draft-
ing Committee (see para. 567 above), and on its report
on the principle of non-intervention (see para. 353
above), those representatives who participated not only
commented on these reports, but also made genera]
remarks on the work of the Special Committee. These
comments and remarks are recorded below in the ordér
in which representatives spoke at the fifty-second

meeting.

573. The tepresentative of the United Kingdony
recalled, with reference to the report of the Draftin
Committee on the principle of non-intervention th:
on 18 March 1966 his delegation had voted against
resolution on non-intervention (see para. 341 a
for reasons which it had made amply clear at that tim
His delegation would wish to reaffirm the position wk
it adopted during the Special Committee’s debate
the principle of non-intervention, with particular refi
ence to its attitude towards General Assembly resol
2131 (XX), it would be recalled that his delegation
abstained during the vote on that resolution af
twentieth session of the General Assembly. His deleg

mittee in its present form but regretted that agre
had been reached on only two of the seven pris
He wished, in particular, to endorse the ides
pressed in paragraphs 4 and 5 of that document
regard to the Chairman’s statement concetning
to co-operate, he paid tribute to the great effor
had been made by the Chairman personally to h
Committee find a wording satisfactory to all. The
ficulties whick had arisen mainly concerned pe;
2 (b). There would have been a greater chi
success if certain members of the Cominitte
insisted less on that particular point. It was th
of his delegation that principles of an economie ;
such as that relating to discrimination, sho
pursued in the appropriate economic bodies w
United Nations family, In so far as the wo
the various formulae seemed to resemble g
ciple 2 adopted at the United Nations Confetenc
Trade and Development,® it would be recalled
his delegation had abstained in the vote on tha :

86 Proceedings of the United Nations Conference on T
and Development, vol. I, Final Act and Report (Umtcd Na
publication, Sales No.: 64ILE.11).
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ciple. His delegation had been willing to give serious
consideration to the various compromise texts proposed
by the Chairman and others in relation to patagraph 2
(b) but, unfortunately, it had not been possible to
achieve general agreement. His delegation had taken
note of the statement by the representative of Lebanon
and appreciated the restraint exercised by the nomn-
aligned countries in mot pressing for a vote. In the
view of his delegation there was no reason to suppose
that a vote would have led to better results. Inter-
national law was not made by majority vote. The
method of proceeding by general agreement, although
slow and, at times, frustrating, was the best method.

574. The representative of Italy said that he wished
to comment on a few points arising from the Lebanese
representative’s statement. It was not his intention to
discuss whether or mot the Special Committee was
entitled, under General Assembly resolution 2103
(XX), which defined its terms of reference, to resort
to voting. The Committee might be so entitled but the
more important question was how that procedure would
help the debate. He was convinced that a distinction
shoutd be made hetween substantive and procedural
matters. On matters of procedure, voting would not
be detrimental to the Committee’s work, but on matters
of substance, the particalar nature of the task entrusted
to the Committee by the General Assembly should be
borne in mind. Since that task was to codify the prin-
ciples of international law, the majority vote procedure
arght not be in the interest of the United Nations or
of the international community. That view was based
on his belief that the debates both at Mexico City in
1964 and at the present session indicated that the area
of agreement on the seven principles could be further
widened either in the Special Committee itself or in
any other hody of a similar nature by the method of
consensus and that such a result could be achieved
more easily if the Committee improved its working
methods from the technical standpoint. On the other
hand, voting would not help and might even hinder
progress.

575. The representative of France, commenting on
the report of the Drafting Committee on the principle
of non-intervention (see para. 353 ahove), recalled the
statements made by his delegation during the debates
on the principle of non-intervention. When France
had wvoted in the General Assembly for the adoption of
resolution 2131 {XX), it had done so because it wished
to see intervention in the domestic affairs of States
condemned. His delegation would not go back on its
vote but simply wished to reiterate its view that the
resolution was in no way intended to be a juridical
statement of the principle of non-intervention and that
owing to its general character, a legal definition was
essential. That task had been entrusted to the Special
Committee. Had the Committee been able to give
precision to what had been left vague in resolution 2131
(XX) it would have fulfilled its mandate. It could not

used simply for recording views, In the circum-
stances, it was best that the matter should be taken
Up agamm at the twenty-first session of the (General
Assembly, Turning to the statements of the Chairman
and the Lebanese representative, he too regretted that
agreement was so limited. However, there was no point
n expressing more regret than the circumstances war-
_l?anted. I‘E was a pity, of course, that the efforts of both
the Chairman of the Special Committee and  the
Chairman of the Drafting Committee to narrow di-

‘ Yﬁrgencies were not recorded in the Special Com-

mittee’s report and that that report also failed to in-
dicate the procedures used in the search for agreement.
All in all, however, the present report amd that of
Mexico City (A/5746) would together form a very
usefi! compendium for those who would take up the
work where the Committee had left off. France, as
mich as any other country, favoured constructive
compromises and it was in that area that the roison
d’'étre of an agreement should be sought. The fact. that
the search for a compromise had its Himits should cause
no regrets, as there was a point beyond which a too
skilfully drafted text could be very dangerous and
words were liable to various interpretations. There
should be no regret, therefore, that the Committee had
escaped that danger. Lastly, he considered that the
Special Committee had left pointers to what might
be the components of an eventual consensus and its
efforts, therefore, had not been in wvain.

576. The representative of Australia said that the
Chairman’s statement concerning the work on the
pringiple of co-operation among' States was equally ap-
plicable to the other principles to which the working
groups had devoted such effort. The lack of agreement
on the wording of that principle was only one of a
number of instances in which discussions had not led
to a parrowing of differences between the wvarious
viewpoints. His delegation, in order to avoid any
misunderstanding, wished to state that in its view
no one had attempted, in the course of the Special
Committee’s work, to question the terms of reference
defined in resolution 2103 (XX) or the Committee’s
right to resort to the voting procedure whenever it
deemed it appropriate to do so. Like the French repre-
sentative, he agreed with the Lebanese delegation that
the efforts to reach a consensus could have been suc-
cessful only if there had been a willingness to malke
concessions on all sides. It was a fact, and paragraph 4
of the conclusions of the Drafting Committee
(see para. 567 above) confirmed it, that as a result
of the discussions viewpoints that had originally been
very far apart had been brought closer together. Never-
theless, there was a stage in that process at which it
was no longer possible to reach a compromise. Beyond
that stage, it was to be feared that any further conces-
sions would only lead to a bad law. If, as the Lebanese
representative had assumed, efforts on the principle of
co-operation had broken down on a matter of pure
semantics his delegation deeply regretted it. In the
consideration of other principles, however, the points
at which efforts at a compromise had failed concerned
substantive matters which were sometimes of very
great importance. It was therefore legitimate to sup-
pose that the same would have happened in the con-
sideration of the principle of co-operation but for the
outstanding efforts which had been devoted to that
principle. His delegation was not in the least ashamed
at the resulis of the Special Committee’s work, as the
obstacles which had been encountered were clearly
indicated in the final report of the Drafting Committee
(see para. 567 above). As regards the principle of
non-intervention, his delegation had stated in the
General Assembly and in the Special Committee that
it was not in a position to accept General Assembly
resolution 2131 (XX) as a final legal text.

577. The represeniative of the USSR said that he
endorsed the Drafting Conmnittee’s conclusions and,
in particular, shared its regret that only two principles
had been formulated in a way that was acceptable to
all. His delegation fully supported the statement made
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by the representative of Lebanon on behalf of the delega-
tions of the non-aligned countries. In particular, #t
agreed with him in attaching great importance to the
fact that resolution 2103 (XX), which defined the
Special Committee’s terms of reference, empowered it
to take votes; the reasons why the Committee had been
given that power were clear to all those who had taken
part in the 1964 session or in the debate on the draft
resolution in the Sixth Commmittee, and to those who
had read the records of those meetings. His delegation,
for its part, had done everything it could to permit the
formulation of the principles under comsideration in
conformity with the task of codification entrusted tfo
the Special Comunittee. A certain tendency to interfere
with the orientation of the Comunittee’s work had
become apparent on several occasions, and referemce
had already been made to it during the session. Although
it had long been obvious and recognized that the prin-
ciples of international law should be universal, some
representatives had tried to limit that universality ; for
example, by making some of the principles applicable
to States Members of the United Nations only. That at-
titude was certainly not consistent with the task en-
trusted to the Committee by the General Assembly.
Efforts bad also been made to divert the Special Com-
mittee from the objectives set forth in Article 13 of the
Charter and to lead it back to the past by preventing
it from taking into account social and legal develop-
ments which could not be ignored in the task of
codifying international law. For example, when the
principle of self-determination had been considered, an
effort had been made to return to positions antedating
the adoption of the Declaration on the Granting of
Independence to Colonial Countries and Peoples (Gen-
eral Assembly resolution 1514 (XV) of 14 December
1960) which represented an important United Nations
contribution to the development of international law.
Similarly, during the consideration of the principle of
co-operation among States, it was not the meaning of the
words which had proved a stumbling-block to the jurists
of the Special Committee: an attempt had been made
to ignore the principle prohibiting discrimination in
trade, which had been dlearly established by the Geneva
Conference on Trade and Development. Furthermore,
on several occasions, practical political considerations
had unfavourably influenced the Committee's work,
particutarly with regard to the principle that obligations
should be fulfilled in good faith, which was now being

violated by the use of force, despite the obligations as-

sutned. Despite the difficulties encountered, he felt the
umiversalisi tendency had prevailed and that the results
of the Special Comnittee’s work represented progress
towards the adoption of a Declaration concerning the
principles which had been studied.

578. The representative of Czechoslovakia said that
his delegation had taken part in the session with the
firm intention of doing everything it could to enable the
Committee to comply with the terms of reference given
it by the General Assembly; to that end it had sub-
mitted a draft declaration and taken part in the negotia-
tions undertaken with a view to reaching agreement.
Although agreement had been reached on the formula-
tion of two principles only, the Committee had un-
equivocally agreed that the General Assembly’s Declara-
tion con the Inadmissibility of Intervention in the
Domestic Affairs of States and the Protection of their
Independence and Sovereignty (resolution 2131 (XX))
was a valid basis for the legal principle of non-interven-
tion. His delegation regretted that it had not proved

possible to reach agreement at the last moment on the
principle of co-operation and the principle that obliga-
tions should be fulfilled in good faith, especially since
the Special Committee had been very close to reaching
an acceptable formulation of those principles. In his
view, the negative result was due above all to the
tenacious efforts which had been made to reduce the
scope and importance of the principle considered. One
of the session’s positive results was the comparison of
the many proposals submitted concerning the various
principles under consideration, which provided an ac-
curate picture of the main trends of international law
and in particular those which reflected the progressive
development of the principles under consideration. The
latter had been supported by the majority and that was
an important step forward.

579. The representative of Canada said that, in try-
ing to formulate in seven weeks the seven principles
belore it, the Special Committee had set itself a very
ambitious goal and it was not surprising, therefore,
that it had been unable to attain it completely. How-
ever, there was no cause for discouragement; on the
contrary. The great efforts made by the Drafting Com-
mittee had done much to clarify the various positions,
and the exchanges of views had been very thorough and
profitable. Although it was not always clear from the
official records, the Committee had succeeded in working
out the points on which future efforts should be con-
centrated. His delegation hoped that the results achieved
by the Committee would not be wasted but would be
passed on to those who continued its work, The Special
Committee had reached general agreement on partial
formulations of two principles. The scope of the agree-
ment on the principle of sovereign equality was hardly
any wider than that agreed on at Mexico City in 1964,
but it should be stressed that it was based on a much
more thorough consideration of the principle. His delega-
tion had already expressed its views on the principle
of the peaceful settlement of disputes; it was glad that
the members of the Committee had been able to agree
on a formulation, but pointed out that the latter was
not exhaustive and lacked certain key elements which
it would have liked to see included. The Drafting
Committee had also carefully considered the principle
of non-intervention, Its members had spared no effort to
broaden the scope of the agreement reached in resolu-
tion 2131 (XX), and several supplementary proposals
had been submitted and considered. e hoped that
those proposals would be available to the body that
would continue the work on that principle. In both
the First Committee and the Special Committee, his
delegation had had occasion to state that it had sup-
ported resolution 2131 (XX) as a statement of the -
political conviction and will of the General Assembly,
but that it had never intended that the Committee
should not carefully consider that resolution from a
legal point of view in order to reforsmulate it in ap-
propriate terms.

580. The representative of the United States com=

sidered that the current session of the Special Comumitiee’
was in no sense ending in faihure. The fact that agree:
ment had been reached on the legal formulation of two
principles was in itself a considerable success. Moreovet,
when one considered that the members of the Committ

had come very close to agreement on the other five
principles, the conclusion that its work had been most
constructive was justified. With regard to the Drafting
Committee’s repott on the principle of non-intervention
(see para. 353 above), the United States delegation
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wished to reaffirm the position it had taken on the
resolution of 18 March 1966 (see para. 341 above)
regarding the possibility of accepting General Assembly
resolution 2131 (XX as the Special Committee’s legal
text on the prindple of non-intervention: the United
States still considered resolution 2131 (XX ) a political
decision which should be framed in terms of legal
principles. He regretted that it had not been possible
to achieve agreement on the principle of co-operation.
His delegation had been prepared to consider all—and
to accept some—of the formulations proposed, on the
assumption, of course, that general agreement could
be achieved. The fact that the efforts made had not
met with success should not be seen as a failure and
no member of the Special Committee had failed to show
2 spirit of co-operation in the matter. In conclusion, he
drew attention to the wisdom of the attitude adopted
by the non-aligned countries. The restraint they had
demonstrated was fully justified. The slowness with
which results were achieved by the method of general
agreement might well give rise to impatience but those
results had a value far greater, when questions of
international law were involved, than that of results
achieved by merely recording majority opinion.

581. The representative of Venezuela said he believed
that the Special Committee had made good use of the
time available to it. He saw no reason for pessimism
regarding the limited results achieved, for the codifica-
tion of international law was an arduous and lengthy
task. Despite substantial political differences, all had
clearly shown good faith and there was justification for
the hope that the aim would one day be achieved.
Veneuzela had already indicated that it was prepared
to alter the position it had adopted at Mexico City in
1964, if that would help to bring poiuts of view closer
together.

582. The representative of the United Arab Republic
said that his delegation endorsed the final report of the
Drafting Committee (for text, see para. 569 above).
The work of the Committee could hardly be described
as either a failure or a success, The criterion for success
was not the endeavour to achieve the #mpossible, or
even the probable, but to achieve the possible. Agree-
ment had been reached on the principle of sovereign
equality and on the principle of the peaceful settlement
of disputes: that was an achievement, as was the adop-
tion of the resolution of 18 March (see para. 341
above), in which the Committee had, in very clear terms,
affirmed its acceptance of General Assembly resolution
2131 (XX). In the case of the other principles, it
should, in 'his opinion, have been possible 40 make
progress on the principles of co-operation and good

ith, yet the Committee had been unable, in the end,
fo agree on the formulation of those two principles,
The Commmittee and the General Assembly should there-
fore make a special effort to determine the reasons for
that failure. To that end, some of the working methods

that had been used in the Committee should be examined
and evaluated, with special emphasis on the current
tendency to abandon the arrangements laid down in the
General Assembly’s rules of procedure and substitute
for them the method of informal negotiations. His
country had always favoured negotiation and consulta-
tion as a means of reaching agreement, but that method
should not be made to prevail to such an extent that
the arrangements provided by those who had drawn
up the rules of procedure and the Charter were pa-
ralysed. With regard to the consensus method, his
delegation had always felt that every effort should be
made to achieve such agreement—and it was in that
belief that it had participated both formally and in-
formally in the work of the Drafting Committee—with-
out any prejudice to the application of the rules of
procedure. Two factors had obstructed the method of
general agreement: the tendency of some delegations
not to support general agreements previously reached,
and some delegations’ mistaken impressions of that
method. Those delegations had tended to use the
negotiations as a means of vetoing the general will
of the other delegations. The Committee and the General
Assembly would bave to take those two factors into
account when they came to decided on the working
tnethod to be adopted in the future. '

583. The representative of Mexico, referring to the
Drafting Committee’s report on the principle of non-
intervention (see para. 353 above), said that during the
discussion of that principle her delegation had stated
that i might be preferable not to attempt a new for-
mulation, since the declaration in resolution 2131 (XX)
represented the widest possible measure of consensus,
as the long and difficult negotiations which had been
required to achieve agreement proved. Since it had not
been possible to broaden the scope of the agreement
achieved in resolution 2131 (XX) her delegation wished
to reaffirm that, in its opinion, by virtue of the number
of States which had voted in its favour, the scope and
profundity of its contents and, in particular, the absence
of opposition, resolution 2131 (XX) reflected 2 uni-
versal legal conviction which qualified it to be regarded
as an authentic and definite principle of international
law. She also regretted that the Committee had been
able to reach agreement on only two principles. The
discussions to which the other principles had given rise
had been useful, however, and she hoped that in the
near future, in more favourable circumstances, agree-
ment would be achieved on all of them.

D. Drcision or THE SpecIAL COMMITTEE

584. At the conclusion of its fifty-second meeting
the Special Committee decided to take note of the final
report of the Drafting Committee (for text, see para-
graph 567 above) and its report on the principle of
non-intervention (for text, see paragraph 353 above).
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