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I. Imiroduction
A, ADOPTION AND ORGANIZATION OF THE REPORT

1. The 1966 Special Committee on Principles of
International Law concerning Friendly Relations and
Co-operation among States met at United Nations
Headquarters, pursuant to General Assembly resolution
2103 A (XX) of 20 December 1965, from 8 March
to 25 April 1966. On 23 April 1966, the Special Com-
mittee considered and approved the draft report
presented by its Rapporteur,! subject to the inclusion
in the final version of the decisions of the Special Com-
mittee.

2. The introduction to the report, contained in
chapter I, briefly recalls the background of the work
of the 1966 Special Committee, and it then describes the
composition, terms of reference and organization of the
session of the Committee. Chapters IT to VII1 deal
successively with the seven principles of international
law referred to the Committee by the General Assembly
in its resolution 2103 (XX). These chapters commence
with the texts of written proposals and amendments sub-
mitted to the Committee on the particular principles
with which they deal, then give a summary of the
debate in the Committee on those principles and con-
clude with an account of the decisions of the Comunittee.
Chapter IX contains an account of the conclusion of
the work of the Special Committee with respect to those
principles before it on which it was unable to arrive
at any agreed formmiations.

B. BACEGROUND OF THE WORK OF THE 1066
SeEcTAL COMMITTEE

3. The item entitled “Consideration of principles of
international law concerning friendly relations and co-
operation among States in accordance with the Charter
of the United Nations” was discussed by the General
Assembly at its seventeenth, eighteenth and twentieth
sessions (see also para. U, below). These discussions
resulted inter alia in the adoption of Gemeral Assembly
resolutions 1815 (XVII) of 18 December 1962, 1966
(XVIIL) of 16 December 1963 and 2103 (XX) of 20
December 1965.2 ,

1 Documents A/ACI25/1.38 and Corr.l, Addl and Corr.l,
Add.2, Add.3 and Corr.1, Add4 and Corr.l, Add.5, Add6 and
Corr.l, and Add.7, mimeographed.

2 Other resolutions adopted in conmexion with the item are
resolution 1816 (XVII) of 18 December 1962, on technical
assistance to promote the teaching, study, dissemination and

wider appreciation of international law and resolutions 1967
(XVIII) of 16 December 1963 and 2104 (XX} of 20 December
1965 on the question of methods of fact-finding. As these
resolutions were not within the mandate of the 1966 Special
Commiittee they are not set out in the body of the present

report.

4, By operative paragraph 1 of its resolution 1815
(XVII}, the General Assembly recognized:

“,..the paramount importance, in the progressive develop-
ment of international law and in the promotion of the rule
of law among naiions of the principles of international law
concerning friendly relations and co-operation among States
and the duties deriving therefrom, embodied in the Charter
of the United Nations which is the fundamental statement
of those principles, notably:

“(g) The principle that States shall refrain in their in-
ternational relations from the threat or use.of force against
the territorial integrity or political independence of any
State, or in any other manner inconsistent with the purposes
of the United Nations;

“(p) The principle that States shall settle their inter-
national disputes by peaceful means in such a manner that
international peace and security and justice are not en-
dangered; :

“(¢) The duty not to intervenme in matters within the
domestic jurisdiction of any State, in accordance with the
Charter; ’

“(d) The duty of States to co-operate with one anocther
in accordance with the Charter; ) .

“(#) The principle of equal rights and self-determination of
peoples; :

“(fy The principle of sovereign equality of States; _

“(gy The principle that States shall fulfil in good faith the :
obligations assumed by them ia accordance with the Charter;”,
5. By operative paragraph 3 of resolution 1815

{(XVI1), the General Assembly decided to study, at
its eighteenth session, the following four principles: -

“(q) The principle that States shall refrain in their inter=’
national relations from the threat or use of force agains
the fterritorial integrity or political independence of an
State, or in any other manner inconsistent with the purpose:
of the United Nations;

“(b) The principle that States shail settle their iptef:
national disputes by peaceful means in such a manner that :
intzrnational peace and security and justice are not ew
dangered ; ‘

“{c)} The duty not to interveme in matters withi
domestic jurisdiction of any State, in accordance with the -
Charter; o

“(d) The principle of sovereign equality of States;™. .

th

6. Discussion of these four principles at the eighteénti
session resulted, infer alia, in the adoption of Geéneral.
Assembly resolution 1966 (XVIII) by which the
sembly decided:

“To establish a Special Committee on Prit
of International Law concerning Friendly Re
and Co-operation among States—composed of
ber States to be appointed by the President o
General Assembly...”. ‘

In operative paragraph 1 of the same resolition, X
Assembly referred the four principles set out in OPeT

¥
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of Assembly resolution 1815 (XVII), having full regard to
matters on which the previcus Special Commitiee was unable
to reach agreement and to the measure of progress achieved
on particular matters;

“(b) To consider the three principles set forth in para-
graph 5 of General Assembly resclution 1966 (XVIIL), with
particular regard to:

“(i) The practice of the United Nations and of States
respecting the application of the principles laid down
in the Charter of the United Nations;

“(ii) The comments submitted by Governments on this
subject in accordance with paragraph 6 of resolu-
tion 1966 (XVIII);

“(iii} The views and suggestions advanced by the repre-
sentatives of Member States during the seventeenth,
eighteenth and twentieth sessions of the General
Assembly ;

“(e) To submit a comprehensive report on the results of
its study of the seven principles set forth in resolution 1815
(XVII), including its conclusions and recommendations,
with a view to enabling the General Assembly to adopt
3 declaration containing an enunciation of these principles;”.
15. In the first preambular paragraph of its resolu-

tion 2103 B (XX) the General Assembly recorded that
it had:

“...considered the item entitled ‘Observance by
Member States of the principles relating to the
sovereignty of States, their territorial integrity, non-
interference in their domestic affairs, the peaceful
settlernent of disputes and the condemnation of

r

subversive activities’.

In the operative paragraph of that resolution, the As-
sembly requested:

... the Special Committee on Principles of Inter-
national Law concerning Friendly Relations and Co-
operation among States, reconstituted under para-
graph 3 of resolution 2103 A (XX)..., to take
into consideration, in the course of its work and in
drafting its report, the request for the inclusion in
the agenda of the item mentioned in the first pre-
ambufar paragraph above and the discussion of that
item at the twentieth session of the General As-
sembly”,

16. In the discharge of its mandate, the 1966 Special
Committee had available to it the report of the 1964
Committee (A/5746), the documentation provided to
the 1964 Committee, and the relevart records of the
seventeenth, eighteenth, nineteenth and twentieth ses-
. sions of the General Assembly. The Special Committee
also had available to it the records of the twentieth
session of the Assembly on items 99 and 107 of the
agenda of that session, respectively entitled: “Peaceful
settlement of disputes” and “The inadmissibility of
intervention in the dotnestic affairs of States and the
protection of their independence and sovereignty”. A
Hst of this documentation is contained in annex II
of the present report.

E. OreANIZATION OF THE SESSION OF THE 1966
Seuctar. COMMITTEE )

17. By operative paragraph 6 of its resolution 2103
A (XX), the General Assembly requested :

“...the Special Committee to meet at United
Nations Headquarters as soons as possible and to
report to the General Assembly at its twenty-first
session”.

18, The 1966 Special Committee held fifty-two
meetings in the course of a seven-week session from

8 March to 25 April. At its first meeting, on 8 March
1966, it elected the following officers:

Chairman: Mr, K. Krishna Rao (India)
First Vice-Chairman: Mr. Vratislav Péchota
(Czechoslovakia)

Second Vice-Chairman : Mr. Armando Molina Lan-

daeta (Venczuela)

Rapportewr: Mr. W. Riphagen (Netherlands)

The Secretary-General of the United Nations opened
the session of the Special Committee. Thereafter, he
was represented by Mr. C. A. Stavropoulos, Legal
Counsel. Mr. C. A. Baguinian, Director of the Codifica-
tion Division of the Office of Legal Affairs served as
Secretary. After his departure from Headquarters on
11 April 1966, Mr. G. W. Waitles, Deputy Director
of the Codification Division, served as Secretary.

19. At its second and third meetings on & March
1966, the 1966 Special Committee discussed the or-
ganization of its work. It adopted, at its third meeting,

a plan of work (A/AC.125/2) designed to allow for
the consideration, in the time available to it, of all seven
principles of international law before it, Under - this
plan of work the Committee agreed to adopt a seriatis
approach to the seven principles, and to attempt to
complete its work on each principle within a certain '
number of meetings allocated to each principle. Con-
sidering the progress achieved by the 1964 Special
Committee, and taking into account that the General
Assembly had adopted,. at its twentieth session, on the
recommendation of its First Committee, a “Declaration
on the inadmissibility of intervention in the domestic
affairs of States and the protection of their independerice
and sovereignty” (resolution 2131 (XX) of 21 De-
cember 1965) (see also paras. 292-300 below), the
1966 Committee decided to discuss the principles in the ©
following order: ,
The principle of sovereign equality of States:
The duty not to intervene in matters within the
domestic jurisdiction of any State, in accordante
with the Charter;
The principle that States shall refrain in their infer-
natiomal relations from the threat or use of force
against the ferritorial integrity or political in
dependence of any State, or in any other matifier
inconsistent with the purposes of the Usited
Nations; i
The principle that States shall settle their infer-
naticnal disputes by peaceful means in such a man-
ner that international peace and security and
justice are not endangered; L
The duty of States to co-operate with one another

in accordance with the Charter; s
The principle of equal rights and seli-determinstion
of peoples; '

The principle that States shall fulfil in good faith
the obligations assumed Dby them in accordance
with the Charter. R

While the principles were discussed in the order set
out above, the present report, in view of the previous
history of the item, describes the work of ¢ e 1966
Special Committee on the principles in the order
tained in paragraph 3 of General Assembly
1815 (XVII) and paragraph 5 of General /
resolution 1966 (XVIII) (see paras. 5 and

20. In its plan of work the 1966 Special Co

taking info account the size of its agenda afd of
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general debate on the principles considered by the
1964 Committee both at the eighteenth session of the
General Assembly and in the 1964 Committee, decided
that no general debate should be held on those prin-
ciples. Instead, it was agreed that members of the
Special Committee, in the time reserved for discussion
on these principles, would confine themselves to com-
ments on any proposals still before the 1966 Special
Committee in the report of the 1964 Committee, or any
new proposals introduced before the 1966 Committee.

21. In the course of the discussion of the organiza-
tion of its work, the 1966 Special Committee also
decided that consideration should be given as to whether
a drafting committee should be established at an early
stage. At its second meeting, on 9 March 1966, the
Special Cornmittee entrusted its Chairman with the
task of holding informal discussions on the possible
establishment of a drafting committee and its composi-
tion and terms of reference. At the tenth meeting of
the Comumittee, on 15 March 1966, the Chairman an-
nounced that he believed a consensus to exist on three
points: first, any drafting committee should reflect the
balance in membership of the Special Committee;
secondly, such a balance could be achieved in a drafting
committee consisting of sixteen members; and, thirdly,
the drafting committee should be a negotiating and
drafting body and not a decision-making body. It should
make its recommendations to the Special Committee
immediately after it had finished its consideration of
each principle referred to it and the Special Committee
should take such action as it deemed fit on those recom-
mendations. In the light of these three points, the
Soecial Conunittee requested its Chairman to nominate
the members of the Drafting Committee and its Chair-
man.

22. At the eleventh meeting of the 1966 Special
Committee, on 15 March 1966, the Chairman nominated
the iollowing members to serve on the Drafting Com-
mittee: Argentina, Australia, Cameroon, Czechoslo-
vakia, France, India, Japan, Kenya, Lebanon, Mexico,
Sweden, Union of Soviet Socialist Republics, United
Arab Republic, United Kingdom of Great Britain and
Northern Ireland, United States of America and Yu-
gostavia. He suggested that Algeria should take the
place of India on the Drafting Committee when that
Commiittee considered the principle of non-intervention.
Algeria should also take the place of Lebanon for the
principle relating to the prohibition of the use of force,
and the place of Kenya for the principle relating to
seli-determination. The Chairman further suggested
that, during the absence of the representative of Sweden
from New York, his place on the Drafting Committee
should be taken by Ttaly. The representative of Ttaly
should continue to serve on the Draiting Committee
until the completion of that Committee’s work on the
particular principle before it at the time of the return
of the representative of Sweden. The Chairman also
suggested that the Rapportear might attend all meetings
of the Drafting Committee, and other delegations not
Tepresented on that Committee might do likewise.
Should any such delegation wish to make a statement
on a particular point, it should be permitted to do so
after addressing a request to that effect to the Chair-
Mman of the Drafting Committee. Finally, the Chairman
gominated Mr. Paul Bamela Enge (Cameroon) as
3 'hal.rma‘n of the Drafting Committee. The Chairman’s
}}Qimz_la.tlons and suggestions were approved unani-

Mmously by the Special Committee.

%

23. At the thirty-sixth meeting of the Special Com-
mittee, on 4 April 1966, the Chairman suggested that,
since’ the representative of Italy had informed him
that he would be unable to replace the representative
of Sweden on the Drafting Committee, during the
entire period of the absence of the latter from New
York, the place of Sweden for the relevant time should
be taken by the Netherlands. It was so agreed.

H. The principle that Siates shall refrain in their
international relations from the threat or use
of force against the territorial integrity or
political independence of any State or in any
other manner incongistent with the purposes
of the United Nations®

A, WERITTEN PROPOSALS

24. Five written proposals concerning the principle
considered in the present chapter were submitted by
Czechoslovakia ;® jointly by Algeria, Burma, Cameroon,
Dahomey, Ghana, India, Kenya, Madagascar, Nigeria,
United Arab Republic and Yugoslavia; jointly by, Aus-
tralia, Canada, the United Kingdom of Great Britain
apd Northern Ireland, and the United Siates of
America ; by Chile; and jointly by Italy and the Nether-
lands, The texts of the foregoing proposals are set out
below in the order of their submussion to the Special
Conmmittee.

8 An account of the consideration of this principle by the
1964 Special Committee appears in chapter 111 of its report
(A/5746).

§Part I of a draft declaration covering all the principles.
referred to the 1966 Special Committee. This draft declaration
was prefaced by the following preamble:

“The General Assembly,

“Recalling that among the fundamental purposes of the
United Nations are the maintenance of international peace
and security and the development of friendly relations and
co-operation among States,

“Recogniging that peaceful coexistence of States, irre-
spective of their different political, economic and social
systems, is an itnperative necessity,

“Noting that the conditions prevailing in the world today,
marked by profound political, economic and social changes
and by enormous scientific progress, give increased importance
to the role of general international law and to its funda-
mental principles governing peaceful coexistence of States,

“Ewmphasiging that strict and undeviating ohservance of
the principles of international law councerning peaceful co-
existence of States is of paramount importanice for the
maintenance of international peace and security,

“Comsidering that the progressive development and codifica-
tion of these principles, so as to secure their universal and
effective application, would promote the fulfilment of the
purposes of the United Nations,

“Recalling its Declaration on the Granting of Independence
to Colonial Countries and Peoples (resolution 1514 (XV))
and its Declaration on the Inadmissibility of Intervention in
the Domestic Affairs of States and the Protection of their
Independence and Sovereignty (resolution 2131 (XX)),

“Conscious of the significance of the emergence of many
new Siates and of their valuable contribution to the pro-
gressive development of international law and its codification,

“Mindful of its anthority to consider the general principles.
of international co-operation in the maintenance of inter-
national peace and security and to encourage the progressive
development of international law and its codification,

“Solemnly declares the following Principles of Interna-
tional Law concerning Peaceful Coexistence of States, the
strict and undeviating observance of which is an essential
condition in order to ensure that nations live together im
peace with one another ;”,

The preamble was not discussed in the Special Coxmnittﬂé.
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25. Proposal by Czechoslovakia (A/AC.125/L.16,
part I)=

“]. Every State has the duty to refrain in its inter-
national relations from the threat or use of force against
the territorial integrity or political independence of any State,
or in any other manner inconsistent with the purposes of the
United Nations.

“2  Accordingly, the planning, preparation, initiation and
waging of wars of aggression constitute international crimes
against peace, giving rise to politicai and material responsi-
bility of States and to penal liability of the perpetrators of
those crimes. Any propaganda for war, incitement to or
fomenting of war, and any propaganda for preventive war
and for striking the first nuclear blow is prohibited.

“3. Every State has the duty to refrain from all armed
actions or repressive measures of any kind directed against
peoples struggling against colonialism for their freedom
and independence.

“4 Tvery State has the duty to refrain from the threat
or use of force to violate the existing boundaries of another
State,

45 Fyery State has the duty to refrain from economic,
political or any other form of pressure aimed against the
political independence or territorial integrity of any State,
and from undertaking acts of reprisal,

“6, All States shall act in such a manner that an agreement
for general and complete disarmament under effective inter-
national conirol will be reached as speedily as possible and
will be strictly chserved, in order to secure full effectiveness
for the prohibition of the threat or use of force.

«7  Nothing in the foregoing paragraphs affects the use
of force either pursuant to a decision of the Security Council
made in conformity with the Charter of the United Nations,
or in the exercise of the right to individual or collective
se¥f-defence if an armed atiack occurs, in accordance with
Article 51 of the Charter of the United Nations, or in seli-
defence of peoples against colonial domination in the exercise
of the right of self-determination.” .

26. Joint proposal by Algeria, Burma, Cameroon,
Dahomey, Ghana, India, Kenya, Madagascar, Nigeria,
United Arab Republic and Yugoslavia (A/AC.125/1.21
and Add.1):

%1, Every State has the duty to refrain in its international
relations from the threat or use of force against the ter-
ritorial integrity or political independence of any State,
or in any other manner inconsistent with the purposes of
the Ulnited Nations; such threat or use of force shall never
be used as a means of settling international issues.

“2 The term ‘force’ shall include:

“(a) the use by a State of its regular military, naval
or air forces and of irregular or voluntary forces;

“(b) all forms of pressure including those of a political
and economic character, which have the effect of fhreatening
the territorial integrity or political independence of any
State.

“3 Wars of agpression constitute international crimes
against peace, Consequently any propaganda which encourages
the threat or use of force against the territorial integrity
and political independence of another State is prohibited.

“4 The territory of a State is inviolable; it may not be
the object, even temporarily, of military occupation or of
other measures of force taken by another State, directly
or indirectly, on any grounds whatever, No territorial
acquisitions or special advantages obtained either by force
or by other means of coercion shall be recognized.

%5, WNo threat or use of force shall be permitted to violate
the existing boundaries of a State and any situation brought
about by such threat or use of force shall not be recognized
by other States.

“6, The prohibition of the use of force shall not affect
either the use of force pursuant to a decision by a competent
organ of the United Nations made in conformity with the
Charter, or the right of States to talke, in case of armed

attack, measures of individual or collective self-defence in
accordance with Article 51 of the Charter, or the right of
peoples to self-defence against colonial domination, in the
exercise of their right to self-defermination.

“7. Nothing in the present chapter shall be construed to
include peoples and territories under colonial rule as an
integral part of a State.”

27. Joint proposals by Australia, Canada, the United
Kingdom of Great Britain and Northern Ireland and
the United States of America (A/AC125/1.22) (this
proposal contained in full the text of Paper No. 1
(1) in paragraph 106 of the report of the 1964 Special
Committee,” with certain additions which appear in
italics in the text given below):

“l. Every OState has the duty to refrain in its inter-
national relations from the threat or use of force against the
territorial integrity or political independence of any State,
or in any other manner inconsistent with the purposes of
the United Nations. .

“2. In accordance with the foregoing fundamental principle,
and without limiting iis generality:

“(a) Wars of aggression constitute international crimes
against peace. T

“(b) Every State has the duty to refrain from organizing
or encouraging the organization of irregular or volunteer
forces or armed bands within its territory or any other
territory for incursions info the territory of another State
or across internoiional lines of demarcation, and to refrain
from acts of wrmed reprisal or eitack.

“(¢) Every State has the duiy to refrain from instigating,
assisting or orgamizing civil strife or committing terrorist
acts in another State or across international lines of demarca-
tion, or from conniving at or acquiescing in organized
activities directed towards such ends, when such acts involve
a threat or use of force.

“(d) Every State has the duty to refrain from the thréat
or use of force to violate the existing boundaries of anothes
State or other internotional lines of demarcabion, or as 4

- means of solving its international disputes, including territorial -
disputes and problems concerning frontiers between State

“3. Nothing in the foregoing paragraphs is intended
affect the provisions of the Charter concerning the Iawd
use of force, when undertaken by or under the cuthority i ;
competent United Nations orgom or by o regionsl agenty
acting i eccordunce with the Charter, or in exercise of the
inherent vight of individual or collective self-defence? 7
28. Proposal by Chile (A/AC.125/L.23):

“With reference to the principle set forth in Artiéle 2,
paragraph 4, of the Charter of the United Nations; and
having regard to the mandate entrusted to the Commitiee by
the General Assembly resolutions 1815 (XVII) and 1966
(XVIII), the following is proposed:

“(a) The formulation of this principle shall
limited to a commentary on the Charter in the fight
existing provisions but shall take into account ihe ;
followed by States and by the United Nations y
past twenty years;

“(b) The expression ‘in their international rel

from the prohibition the domestic activities of S
the prohibition shall become applicable in the <
community of human beings struggling for its fr

Power against a group of human beings unde
tion which is struggling for its freedom and self-détermina
shall be prohibited; :
“(c} The expression ‘threat of force’ shall
action, direct or indirect, whatever the form it
which tends to produce in the other State a jix

7 See paragraph 8 above, for a summary of the proce
in the 1964 Special Committee relating to Paper No.
discussion. in the 1966 Special Commmittee on /the -statts
Paper No. 1 is contained in paragraphs 43-52 a
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it or the regional community of which it is a part will be
exposed to serictts and irreparable harm;

“(dy The ferm ‘“force’ shall be broadly understood to
cover not only armed force, whether individual or collective
whether by means of regular or irregular forces and whether
by means of armed bands or volunteers, but also afl forms of
political, economic or other pressure; it shall likewise cover
reprisals, which are condemned by the Security Council's
resolution of 9 April 1964 (S/3650) as incompatible with
the Purposes and Principles of the United Nations.

“(e¢) The prohibition of the threat or use of force not
only shall be established in the inferests of the territorial
integrity or political independence of all States but also
shall he directed against any intention to resort to such
threat or use of force in any aspect of international life;
it shall constitute a standard of conduct or behaviour of
States in their reciprocal relations and it shall apply to all
the acts which they carry out, whether or not in the interests
-of the international community, whether or not in compliance
with a treaty or in response to a violation thereof and
‘whether they are directed against 2 Member or a non-member
«of the United Nations:

“(f) The prohibition shall therefore include all types of
wars of aggression, the use of force in conmexion with
Irontier problems and propaganda for war or for the use
«of force in any of its forms:

“(g) Whatever the scope and cortent of the expression
“threat or use of force’, legitimate individual or collective
self-defence as provided for in Article 51 of the Charter
‘may be resorted to only if an armed attack occurs, without
prejudice to the legitimate right of a State which has been
threatened with or subjected fo a form of force not constitut-
Ang armed attack to take reasonable measures for its security
and the defence of its vital inferests and without prejudice
to the obligation immediately to report to the competent
international authority the threat or pressure to which it
‘has been subjected and the measures taken;

“(h) An exception to the principle set forth in Article 2,
varagraph 4, of the Charter shall also be made in cases of
the use of force by order of a competent organ of the
United Nations or under its authority, or by a regional
agency acting with the express authorization of the Security
Council (Article 53);

“(i) It shall be expressly declared that contemporary
international law it no way 1ecognizes the relevancy or
validity of de facto situations brought about by the illegal
threat or use of force; and

“(#) The practical means of giving effect to Article 2,
paragraph 4, of the Charter is to work for general and
complete disarmament, with the agreement of all the Powers
of the world, without exception, under effective international
control and with the prior and fundamental agreement that,
even in the event of an armed conflict, the use of all types
of nuclear and thermonuclear weapons shall be prohibited
as a crime against humanity.”

29. Joint proposal by Italy and the Netherlands
(A/AC.IZS/L.24—) :

“l. The prohibition of the threat or use of force, con-
tained in Article 2, paragraph 4, of the United Nations
‘Charter, must be considered as the expression of a universal
legal conviction of the international community.

"2, Accordingly :

“(a) Every State has the duty to refrain in its inter-
natonal relations from the threat or use of force against
the territorial integrity or political independence of any
State or in arry other manner inconsistent with the purposes
of the United Nations;

“(b) War of aggression constitutes a crime against peace;

“(¢) In particalar, every State has the duty to refrain
irom the threat or use of force to viclate the existing

=§°1mdari§s of another State or other international fines of
demarcation

);h“ (d) Bvery State has the duty not only to refrain from
the direct threat or use of regular armed forces, but also:

“(i) To refrain from organizing or encouraging the
organization of irregular or volunteer armed forces
or bands within its ferritory for incursions inte the
territory of ancther State, and

“(i1) To refrain from instigating, assisting, or organizing
civil strife or committing terrorist acts in another
State, or from connivizg at, or acquiescing in, or-
ganized activities directed towards such ends, when

: such acts involve a threat or use of force;

“(¢) Every State has the duty to refrain from armed

reprisals.

“3. Nothing in the foregoing paragraphs affects the law-

ful use of force in conformity with the relevant provisions
of the United Nations Charter.

“4. In order to ensure the more effective application of
the foregoing principle, the Members of the United Nations:

“{a) shall endeavour to make the United Nations security
system fully effective and shali comply in good faith with
the obligations placed upon them by the Charter with respect
to the maintenance of international peace and security;

“(b) should endeavour, to the extent compatible with their
relevant constitutional provisions, to prevent the propaganda
for aggressive war, or incitement thereto; .

“(¢) shall comply fully and in good faith with the
obligations set forth in the United Nations Charter with
respect to the political development of dependent territories,
and shail do their utmost, also in the light of General As-
sembly resolution 1514 (XV) and other relevant resolutions,
to ensure the peaceful exercise of self-determination by the
inhabitants of dependent territories.

“5. In order to promote the development of the rule of
law in the international commurity, all States should en-
deavour o secure the early conclusion of a universal treaty
of general and complete disarmament, accompanied by the
provisions necessary for the effective supervision and control
of diszrmament measures, for the maintenance of peace and
security and for the peaceful settlement of internatiomal dis-
putes; and in the meantime shall endeavour to carry ont such
agreed collateral arms control and disarmament measures
as would be susceptible of reducing international tension and
of ensuring progress towards general and complete disarma-
ment,”

B. Depats

1. General comments

30. The principle of the prohibition of the threat
or use of force was discussed by the Special Committee
at its eighteenth, nineteenth and twenty-first to twenty-
sixth meetings, between 21 and 25 March 1966. In
the course of the debate on the proposals before the
Special Cominittee, certain representatives made general
comments on the principle, and on the manner in which
the Committee should proceed. The sponsors of various
proposals also made some general remarks on the
basis for and purpose of their proposals. :

31. It was generally agreed that the principle under
discussion was the most important one before the
Special Committee, and the corner-stone of peaceful
relations among States. The use of force had been the
main source of the suffering of mankind. Reviewing
the history of the principle, it was recalled that only a
few decades ago international law had in effect permit-
ted the use of force in internatomal relations. It had
recognized the jus ad bellum and had sanctioned the
situations resulting from war, the only valid considera-
tion being which State hrad won. The situation was now
different; present-day international law prohibited ag-
gressive war and the use of force against the territorial
integrity and political independence of any State.-This
was a change of immense significance, particularly when
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it was boine in mind that, at the turn of the century,
the law of war constituted the major part of inter-
national law. Thus, at the second Hague Peace Con-
ference in 1907, only two of the fourteen documents
signed at the Conference had dealt with peaceful rela-
tions. It was the Latin American jurists who had sub-
sequently developed the idea that force should not be the
basis of relations among States. They had developed the
Drago doctrine, barring the use of force for the recovery
of public debts, That concept had therefore been in-
corporated in The Hague Convention of 19078 and
confirmed afresh in the Briand-Keilogg Pact of 1928
(General Treaty for the Renunciation of War).® The
principle prohibiting the use of force had received a
severe sethack with the Second World War, but had
reappeared with the formation of the United Nations.
It was clearly stated in Article 2, paragraph 4, of the
Charter and had been reflected in a large number of
international instruments during the last twenty years.
Now that the principle had been accepted, it was im-
portant that it should be given flesh and blood and
should be legally defined in order that peaceful relations
among States might be consolidated. The establishment
of the prohibition of the threat or use of force had
destroyed the traditional separation between inter-
national law in time of peace and in time of war.

32. It was also said that, in the Preamble to the
Charter, the peoples of the United Nations had affirmed
their determination to save succeeding generations from
the scourge of war and to unite their strength to main-
tain international peace and security. As long as some
nations were more powerful than others, it was es-
sential to protect the weak against abuse of power by
the strong, and that was one of the purposes of the
prohibition of the use of force.

33." Speaking on the manner in which the Special
Cormmittee should proceed, a number of representatives
expressed the view that it was not sufficient to para-
phrase and restate the Charter. Full expression should
also be given to developments over the last twenty
years, and to major international instruments adopted
during that time, such as the charters of the Niirnberg'®
and Tokyo™ Internationa! Tribunals (1945 and 1946),
the resolutions of the General Assembly, and the Decla-
rations of Bandung (1935),22 Belgrade (1961)™ and
Cairo (1964).'* It was also said that the objective of
the Special Committee in formulating principles of in-
ternational law should be to guide and instruct the
leaders of States on the conduct of relations with other
States. Consequently, the Committee should use lan-
guage that would be understood by such men and not
by jurists alone.

34. Several representatives said that all proposals
should be judged by the extent to which they took into
account the present situation, and the progress and
evolution of internatichal law. In this context, the
Special Committee’s task was to establish a clear system
of juridical guarantees of peaceful coexistence, and it

87. B. Scott, The Hague Peace Conferences of 1899 and 1907
(Baltimore, Johmns Hopkins University Press, 1909), vol. II,
Documents.

9T eague of Nations, Treaty Series, vol, XCIV.

10 United Nations, Treaiy Series, vol. 82.

11 Tnternational Military Tribunal for the Far East, Judge-
ment, annex No, A-5.

12 dmerican Foreign Policy, 1950-1955 (Washington, D.C.,
1957), vol. II.

18 Journal of the Belgrade Conference, No. 5, 6 September

1961,
14 A /5763, mimeographed.

was required to submit conclusions and recommenda-
tions enabling the General Assembly to adopt a declara-
tion. The Committee should therefore prepare a draft
declaration for the Assembly’s consideration. The adop-
tion by the General Assembly of a solemn declaration
would open up new -approaches to legal problems
within the context of a new awareness of the needs
of the contemporary international community.

35. Other representatives drew attention to the need
for the Special Committee to confine itself to a study
of principles of international law derived from the
Charter and General Assembly resolution 1815 (XVIT})
of 18 December 1962, and not of moral and political
principles. This requirement derived from paragraph
2 of resolution 1815 (XVII). The Commiitee should
not yield to the temptation to set up, as “legal princi-
ples” principles which had nothing to do with law. The
Special Committee would be well advised to follow the
methods of the International Law Commission. The
subjects studied by the Comemnission received all the
attention they needed, and the Commission had never
found it necessary to set up political doctrines as rules
of internatiostal law. The Committee would be wrong to
use ifs work to amend the Charter; while that instru-
ment might have defects, and many new States had
not taken part in drafting it, it was in the -essential
interests of all Member States to follow the amendment
procedure laid down in the Charter itself.

36. It was also said that to enunciate principles de,
lege ferendn disguised as statements of the lex Iefo and .
to include in existing law clements not in conformity
with the present state of the law, would only lead to |
confusion. The Special Committee must distinguish the
work of codification—which implied some degree of -
progressive development—from that of legislation, T¥
would be unconstitutional for the Comanittee to under=
take legislative work and it would be to no practi

purpose.

37. 1t was argued, furthermore, that a
majority -vote would noi result in the formulati
rules of international law. The Committee should &
to reach general agreement, in accordance with
sixth preambular paragraph of General Assembly
lation 2103 A (XX) of 20 December 1965.
the Cominittee might he entitled to take decisiofis
majority vote—and some of the proposals bei
seemed designed to lead it to do so on matters ¢
disagreement—that method of procedure was G
not the best one. Any principles it adopted had
mand unanimous or almost unanimous supportt

to interpret the Charter in the light of changi
stances, it could do so only through a conse

38. In response to arguments of the foregoin
somme representatives said that one of the prin
of jurists was to express reality in legal
Special Committee should not therefore mes
and explain the Charter provisions. To d
be to ignore the development of internatio
the spirit of the Charter. International law €
be entirely divorced from the political context
contemporary world; it was the sum of
governing relations between States, which we
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entities;, and thus such norms could be defined only in
a political context.

39. It was also said that the Special Comunittee
was to perform the task of progressive development of
international law and its codification entrusted to the
General Assembly by Artidle 13 of the Charter. There
was no question of revising the Charter, except by the
special procedure provided for that purpose. However,
proposals should not be rejected out of hand, simply
because they were alleged by some delegations to be
contrary to the Charter.

40. The representative of Czechoslovakia, introduc-
ing his draft declaration (see para. 25 above), said that
it was based on the idea that the purposes and princi-
ples of the Charter should govern the behaviour of
States and that peaceful coexistence among States,
whatever their political, economic or social systems, was
essential if markind was o prosper or even survive,
The draft declaration was based on progressive legal
concepts. It sought fo embody the basic idea that any
declaration adopted by the Assembly should trasslate
into law the duty of all nations to adopt an uwncom-
promising attitdde against war, colonia] domination and
anything which might endanger the security, well-being
and freedom of pations. It also sought to reshape the
principles of international law so that they correspond
more closely to the needs of the international community,
taking into account, in particular, the important con-
tribution which newly independent States had made to
the development of those principles.

41. In explanation of the joint proposal of Argen-
tina, Burma, Cameroon, Dahomey, Ghana, India,
Kenya, Madagascar, Nigeria, the United Arab Republic
and Yugoeslavia (see para. 26 above), the sponsors said
that they had attempted to take into account views put
forward on the subject by internationzl lawyers and
by Governments and in documents emanating from
various regions of the world. The draft set out to
prohibit force as a means of settling international issues,
and to define the meaning of the term “force”; it made
clear that force could be tolerated only as an instrument
for the preservation of peace. It had been prepared on
the basis of the provisions of the Charter and the evolu-
tion of the juridical system of the United Nations in
such a way as to reflect the contemporary needs of the
majority of States.

42. Sponsors of the joint proposal of Australia,
Canada, the United Kingdom and the United States
(see para. 27 above) said that their proposal proceeded
from the basic assumption that a certain degree of
progress had been made by the 1964 Special Committee
on the formulation of the prohibition of the threat or
use of force, as reflected in Paper No. 1 prepared by
the Drafting Committee of the 1964 Committee (see
also paras. 45-32 below). Although some delegations
might consider the formulation of points of consensus
m Paper No. 1 as incomnplete, these sponsors still
thought that it constituted a clear expression of existing
law. They had therefore taken it as the basis for their
efforts, making certain improvements which they con-
sider necessary, in the form of certain additions to the
text of Paper No.-1, from which, however, nothing
had been deloted.

43. The representative of Chile explained that his
Proposal (see para. 28 above) was based on the under-
Standing that the formulation of the prohibition of the
threat or use of force should not be limited to a com-
Menfary on the Charter, but should take account of

the practice followed hy States and by the United
Nations during the past twenty years. The proposal
was also based on the understanding that the principle
in question protected the territorial integrity and po-
litical independence of all States and was also directed
against the threat or use of force in any aspect of inter-
national life. The principle constituted a standard of
conduct of States in therr reciprocal relations and ap-
plied to all acts, whether or not such acts were in the
mterest of the State which carried them out, whether
or not they were carried out in implementation of a
treaty or in response to a violation of it, and whether
they were directed against a2 Member or a non-member
of the United Nations.

44. With respect to the joint proposal of Ttaly and
the Netherlands (see para. 29 above), its sponsors
explained that its provisions had been drawn up to
take account of : the points of consensus contained in
Paper No. 1 prepared by the Drafting Committee of
the 1964 Special Commiitee; other important points
not included in that consensus; and the need to make
a clear distinction between lex lafa and lex ferenda.
The proposal was meant to contribute to a new con-
sensus by admitting statements of progressive devel-
opment of the law while at the same time making it
clear that there was a certain gradation in the legal
character of the wvarious norms enunciated in the
proposal.

2. Status of Paper No. 1 by the Drafting Committee
of the 1964 Special Committce

45. As already mentioned in paragraph 8 of chap-
ter I of the present report, the Drafting Committee
of the 1964 Special Committee had prepared, with
respect to the principle of the prohibition of the threat
or use of force, a draft text formulating points of con-
sensus, and a list itemizing the various proposals and
views on which there was no consensus but for ‘which
there was support (Paper No. 1, A/5746, para. 106).
However, the 1964 Special Committee had given pri-
ority to, and had adopted, another Drafting Committee
paper (Paper No. 2, A/5746, para. 106), stating that
there was no consensus on the scope or content of the
principle concerned.

46. There was considerable discussion in the 1966
Special Committee as to the place it should accord
in its work to the points of consensus set out in Paper
No. 1 prepared by the 1964 Drafting Committee,

47. Some representatives were of the view that
Paper No. 1 cf the 1964 Drafting Committee should
be taken as the basis for the work of the 1966 Special
Committee. They said that although that text had not
received any formal stamp of approval from the 1064
Special Comunittee, that Committee had very neatly
agreed on the compromise text of points of consensus.
The United States delegation which had accepted that
text ad referendum in the 1964 Drafting Committee,
had by the end of the 1964 session been unable to agree
to one phrase; subsequently, however, at the twentieth
session of the General Assembly, the United States
delegation to the Sixth Committee had announced its
wilfingness to accept all those points, and thus the text
in question had eventually heen approved by all who
had participated in the session of the 1964 Special
Committee,

48. In support of the same point of view, a number
of representatives said that the text in Paper No. 1 of
the 1964 Drafting Committee represented a substantial
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“measure of progress”, to which the 1966 Special Com-
mittee was required to give “full regard” in accordance
with operative paragraph 4 (¢) of General Assembly
resolution 2103 A (XX). It had been properly before
the 1964 Special Committee since that Cotnmittee had
had to adopt a motion for priority before the later
document of the Drafting Committee had been adopted.
It was further said that Paper No. 1 represented a
formulation of lex late, to which the 1966 Special Com-
mittee might seek to add some additional points on
which consensus could be achieved, even if they were
presented as being expressions of the lex ferenda rather
than of lex lota.

49. It was argued that it would be a retrograde
step to discount entirely the measure of progress which
had been achieved after long and arduous negotiations
in the 1964 Special Committee, in its Drafting Com-
mittee and informal working groups. Furthermore,
it would not assist the work of the 1966 Special Com-
mittee to revert to proposals on which it was clear
from the report of the 1964 Special Committee that
no consensits could be reached. While every delegation
had the right to submit such proposals, it was ques-
tionable whether they were consistent with the intent
of the General Assembly as expressed in resolution
2103 A (XX).

50. One representative was of the opinion that,
while the text in Paper No. 1 represented a real effort
to reach agreement, the 1966 Special Committee should
not treat it as a kind of res judicete, in view of the
provisions in the sixth preambular paragraph of General
Assembly resolution 2103 A (XX), which stressed
the significance of continuing efforts fo reach agreement
“at every stage” of the process of elaboration of the
principle,

51. Another representaiive thought that the 1966
Specml Commiftee should not consider itself bound by
the points agreed upon in 1964, and he said that his
delegation, like others at that time, had had reservations
on parts of the text which could not be considered in
isolation from other provisions which should have been
included.

52. Other representatives stressed thai the only text
adopted by the 1964 Special Committee indicated that
it had been unable to adopt any consensus. One repre-
sentative said that, as he recalled the situation in 1964,
the Drafting Committee’s text of “points of consensus”
had been introduced in the 1964 Special Commattee
on the wnderstanding that it would be validly before
the Committee only after all members of the Drafting
Committee had given their final agreement. The United
States delegation had not agreed to the text and there-
fore it had, legally speaking, “fallen by the wayside”.
His own delegation, which had not been on the Drafi-
ing Committee in 1964, could not accept any text on
which it had not been able to express its views or
to vote.

3. Meaning of the term “in their international relations”

53. The proposal of Chile (see para. 28 above)
contained a provision to the effect that the expression
“in their international relations” excluded from the
prohlbltmﬁ on the threat or use of force the domestic
activities of States, but that the prohibition should
becoine applicable in the case of a community of human
beings struggling for its freedom and independence.

54, Such discussion of the phrase “in their interna-
tional relations” as took place was within the context

of the legal uses of force, in particular, the use of force
in self-defence against colonial domination. The debate
on this topic is therefore to be found in paragraphs
136-153 below. In addition, one representative suggested
that the Special Commrittee should consider the pos-
sibility of mentioning, in any formulation that it adopted,
that the prohibition on the threat or use of force did not
in any way affect the use of force within a State.

4, Meaning of the terms “threat of force” and
“use of force”

55. The proposal of Chile (see para. 28 above) con-
tained a provision in sub-paragraph (¢) to the effect
that the expression “threat of force” should refer to
any action by a State which tended to produce in
another State a justified fear that it or the regional
community of which it was a part would he exposed
to serious and irreparable harm.

56. A few representatives commented on the terms
“threat of force” and “use of force”. One representative
said that his delegation understood that the term
“threat” referred to a previous announcement of an
act of violence for the purpose of intimidating a State
into changing its policies. Such threats could be issued
verbally through the Press or by radio, or they could
take the form of acts of commission or omission. The
fact that a State might concentrate its troops in a border
area, for example, might constitute a threat to amother
country. Acts of omission could also constitute threats,
as for example, through the complete or partial intér-
ruption of economic relations and of means of com-
munication. The same representative said that attentioit
should be given to the question of provocation, althougl’i
it was not expressly mentioned in the Charter. In %
view of his delegation, it should be placed on the
footing as the threat or use of force. One State, might
provoke another State into actually attacking it, so as
to present the latter State as the guilty party ander
international law. Provocation could be considered s
lying half-way between the “threat” and the “wse”
force. It was particulatly pernicious since it i
an analysis of the real motives for the use of
and such analysis was not always based on objet
criteria,

5. Generol statement of t}w prohibition of the
or use of force

57. Paragraph 1 in the proposals of Czechos!
of Algeria, Burma, Cameroon, Dahomey, Ghani, :
Kenya, \Iadagascar Nigeria, the United Arib |
and Yugoslavia; and of Australia, Canada, th
Kingdom and the United States (see par;
above) contained general statements of the pio
of the threat or use of force transcribing the W
Article 2, paragraph 4, of the Charter. The &gct
these proposals also contained an addition to

of settling iaternational issues”. Sub-parag
the proposal of Chile (see para 28 above} W
effect that the prohibition of the threat or'
should, beyond the express provisions of
paragraph 4, of the Charter, extend to
to resort to the threat or use of foree
of internatiomal life. Paragraphs 1 and
proposal of Italy and the Netheriands
above), was to the effect that the prohibif
in Article 2, paragraph 4, of the Charter
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community. This statement was then followed by a
transcription of Article 2, paragraph 4, of the Charter.

58. It was generally agreed that a general statement
of the principle of the prohibition of the threat or use
of force, transcribing Article 2, paragraph 4, of the
Charter, but extending the obligation therein to all
States and not only Members of the United Nations,
would be acceptable to all members of the Committee.
It was said that the addition, in one formulation, of
reference to the fact that use of force should mever be

used as a means of setthing international issues was:

simply a corollary of the acceptance of the principle
contained in Article 2, paragraph 4, of the Charter.
One delegation supported the addition of these words
as reflecting the ideas set forth in the Briand-Kellogg
Pact and the Rio de Janeiro Anti-War Treaty.’®

59. With respect to the proposal which formulated
Article 2, paragraph 4, of the Charter as a “universal
legal conviction”, it was said that this provision, far
from reflecting legal scepticism as had been suggested
by one representative, was designed to extend the
prohibition, as a rule of general international law, be-
yond the circle of the States Members of the United
Nations to all States.

6. Definition of the term “force”

(a) Armed force: regular and irregular or volunteer
forces; armed bands ond indivect aggression

60. The proposal of Czechoslovakia (see para. 25
above) made only general reference to “armed force”
and did not seek to define the forms of such force
coming within the scope of the prohibition of the threat
or use of force. Paragraph 2 in the proposal of
Algeria, Burma, Cameroon, Dahomey, Ghana, India,
Kenya, Madagascar, Nigeria, the United Arab Republic
and Yugnslavia (see para. 26 above) contained a pro-
vision to the effect that the term “force” included the
use of regular military, naval or air forces and of
itregular or voluntary forces. Sub-paragraphs Z (&)
and {¢) in the proposal of Australia, Canada, the United
Kingdom and the United States and sub-paragraph
2 (d) in the proposal of Italy and the Netherlands
(see paras. 27 and 29 above) contained provisions
relating to the organization of irregular or volunteer
forces or armed bands for incursion into the territory
of another State and to acts encouraging civil strife in

other States and acts of terrorism. Sub-paragraph (d)

in the proposal of Chile (see para. 28 above) referred
to ‘armed force, whether individual or collective and
to regular or irregular forces, armed bands and
volunteers.

61. The various definitions of armed force were not
the subject of much direct discussion in the Special
Committee, although some references were made to
these definitions in the debate on other subjects, such
as the inclusion, in the term “force”, of economic, po-
litical and other forms of pressurc and the legal uses
of force. Two related points, which occasioned some
direct comments or were the subject of certain separate
pbrovisions, namely acts of reprisal and violation of
International lines of demarcation, are considered sepa-
tately below, in paragraphs 90-97.

02. Some representatives, speaking directly on the
'_‘iﬁﬁmﬁOHS of “armed force”, expressed the view that
there should be no difficulty in including therein regular

1% Leagtie of Nations, Treaty Series, vol. CLXIIL

military, naval or air forces and irregular or volunteer
forces. Other representatives said that the term “armed
force” did not cover irregular or volunteer forces. One
representative suggested that the reference to “civil
strife” in two of the proposals might be omitted, and
the matter dealt with under the principle of non-
intervention, in view of the provisions on this subject
in the Declaration on the Inadmissibility of Intervention
in the Domestic Affairs of States and the Protection
of their Independence and Sovereignty adopted by the
General Assembly on 2 December 1965 (resolution
2131 (XX)).

63. In answer to a question why terrorism had been
included in some of the enumerations of armed foree,
it was said that terrorism was so common today that
it was impossible not to condemn it equally with the
use of force in other forms. It was also said that the
terms of Article 2, paragraph 4, of the Charter were
very broad, and the enumeration, without limiting the
generality of those terms, of certain forms of armed
force was intended to provide particular examples of
uses of force which were “inconsistent with the purposes
of the United Nations”.

(b) Economic, political and other forms of pressure
or coercion ’

64. Paragraph 5 in the proposal of Czechoslovakia
(see para. 25 above) and sub-paragraph 2 (%) in the
proposal of Algeria, Burma, eroon, Dahomey,
Ghana, India, Kenya, Madagascar, Nigeria, the United
Asrab Republic and Yugoslvia (see para. 26 ahove)
contained provisions to the effect that economic, political
and other forms of pressure against the territorial in-
tegrity or politcal independence of any State were
prohibited uses of force. In sub-paragraphs (a) and
{d) of the proposal of Chile (see para. 28 above) pro-
visions were included to the effect that the principle
under consideration should be formulated in the light
of the practice of States and of the United Nations
during the past twenty years and that the term “force”
should be broadly understood to cover not only armed
force, but also all forms of political, economic or other
pressure.

65. Extensive discussion took place in the 1966
Special Comumittee, as had been the case in the 1964
Special Committee, on whether the term “force™ was
limited to armed force or extended to economic, po-
litical and other forms of pressure. The issue was once
more debated in the light of the interpretation and
legistative history of Article 2, paragraph 4, of the
Charter and other relevant Charter Articles, and of
developments since the Charter and the current require-
ments of the world community.

66. Those representatives who supported the in-
clusion in the term “force” of economic, political and
other forms of pressure said that Article 2, paragraph 4,
of the Charter was not limited to armed force, The
authors of the Charter would have qualified the term
“force™ by the word “armed” in that Article if such
a limitation had been their intention, as was clear from
other Articles of the Charter, Express reference to
“armed force” appeared in the Preamble and in Articles
41, 42, 43, 44 and 46 of the Charter, where it was
clearly the intention to limut the term “force”, Distin-
guished jurists, such as Kelsen® supported the view
that the use of force under Article 2, paragraph 4, of

16 M, Kelsen, The Law of the United Nations (New York,
Praeger, 1950).
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the Charter included both use of arms and violations
of international law which involved an exercise of
power in the territorial domain of other States without
the use of arms.

67. Other representatives, however, said that Ar-
ticle 2, paragraph 4, was limited by its authors to armed
force. This was clear from the rejection by the San
Francisco Conference of an amendment by Brazil to
extend the prohibition contained in Article Z, para-
graph 4, by adding the words “and the threat or use
of economic measures”. Furthermore, in addition to the
evidence contained in #rovausr préporatoires, the text of
the Charter itself did not support the argument that
its authors had, in all instances, qualified the term force
by the word “armed”, where this bad been their in-
tention. For example, Article 44 opened with the words
“When the Security Council has decided to use force”.
That the “force” here referred to was clearly “armed
force” emerged from the refmainder of the Article which
referred o “the employment of contingents”.

' 68. It was further argued that the same conclusion
emerged from the seventh preambular paragraph of
the Charter, which referred to ensuring, by the ac-
ceptance of principles and the institution of methods,
that armed force shall not be used, save in the common
interest. The principles accepted in that paragraph were
those obliging Member States to refrain from the threat
or use of force, and the methods instituted to ensure
the force was not used except in the common interest
were the methods provided in Article 42 of the Charter.
It followed, therefore, that the “force” which the United

‘Nations could use in accordance with the provisions

of Chapter VII were the same as the force which
Members were prohibited {rom wusing under Article Z,
paragraph 4.

£, ‘Tt was said that, while no one would wish to
defend. pressure which had the effect of threatening the
territorial integrity or political independence of States,
such pressures should be discussed in connexion with
the principle of non-intervention, and not in connexion
with Article 2, paragraph 4, of the Charter. The ques-
tion of methods of coercion not involving armed force
was covered by other Asrticles of the Charter and it
did no service to the task of the codification and devel-
opment of international law to create unnecessary over-
lapping. Forms of pressure not involving the use of
armed force could not be put on exactly the same level
as the use of armed force. They were noi treated on
the same level in any legal system; and, indeed, the
Preamble of the Charter, by referring fo the “scourge
of war”, clearly considered the threat or use of armed
force as a distinct form of reprehensible conduct.

70. One representative saw mno legal difficulty in
including certain economic and political pressures in
the definition of force. However, in view of the link
between the principle of the prohibition of the use of
force and the provisions of Article 51 of the Charter
relating to self-defence, he stressed that his delegation
did not want the extension of the term “force” to affect
the scope of those provisions, which should be as limited
as possibie.

71. Many representatives emphasized the need to
interpret the termn “force” in the light of developments
subsequent to the drafting of the Charter. One of these
representatives argued thet interpreting terms some-
times meant extending their meanings. Thus, for exam-
ple, the primary meaning of the term “force” used

in the Charter was obviously armed force, but new

forms of force had arisen which the drafters of the
Charter would certainly have taken into consideration
if they had existed twenty years eatlier. If a choice had
to be made between streiching words or opening the
way to violations of the rights of States, it was the first
alternative which should be selected. Another repre-
sentative, sharing a similar view, said that the key to
the definition of the term “force” in Asticle 2, para-
graph 4, of the Charter was to be found in the words
appearing in that paragraph “in any other manner in-
consistent with the Purposes of the United Nations”.
If the term “force” was defined in relation to that
phrase, the limited definition was unacceptable in 1966.

72. Tt was further said that the realities of the inter-
national sifuation reguired an interpretation of the term
“force” extending beyond armed force. It was idle to
pretend that pressures of an economic and political
character did not constitute a use of force as harmful
as armed force itself and that such pressures were
equally incompatible with the spirit and purposes of
the United Nations Charter. They could easily aggra-
vate an international dispute and thus lead to breaches
of the peace and pose a threat to international peace
and security. The developing and newly independent
countries could not forget that such forms of pressure
had long heen used to coerce them, against their will.
Proof of that was to be found, for example, in the
records of the United Nations Conference on Trade
and Development : economic exploitation, political inter-
ference, threats to withdraw technical assistance—all
those means had been employed to compromise tie
sovereignty of the developing States. The Special Conn-
mittee should make it clear what it was that actually -
contributed to the deterioration of relations among
States, and impeired friendly relations and co-operation.
In the contemporary world the importance of econo
relations among States was so great that econsit
pressures could often have a serious impact on Stat
and powerful States could strangle weaker States
the point of threatening their political independence,
territorial integrity.

73. Reference was made to the fact that the Barid
Belgrade and Cairc Declarations and the Chari
the Organization of African Unity'? had all recogn
the duty of States to refrain from economic or
forms of pressure. g

74. It was also argued that, in interpref g ithe .
Charter, it was necessary to take into account ¥
of the majority of Member States, and that
definition of the term “force” should be foiin
definition should be broad enough to cover
ciple of the renunciation of the threat or use
and the principle of non-intervention. The det
line between those two principles should be i
on the basis of the separate dommins to W
related : that of territorial integrity and po
pendence in the case of the first principle, :
the free and unhindered development of Stafes
the context of such independence and imtegrity
case of the second. )

75. On the other hand, it was argned th
from basic legal objections to the inclusion of
and political pressures in the definition of
was no legally satisfactory definition of ¢
political pressures. The fact that such tel
give rise to differences of interpretation mi
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circumstances itself constitute a threat to peace. No
useful purpose would be served by any tendency on
the part of the Special Committee to turn any of the
principles before it into a more or less indiscriminate
catalogue of legal, moral and political wrongs.

76. One representative drew afttention to the fact
that article 2 of the Declaration on the Inadmissibility
of Intervention in the Domestic Affairs of States and
the Protection of their Independence and Sovereignty
(General Assembly resolution 2131 (XX)) prohibited
economic, political and other forms of coercion. He
suggested that, since the Committee had decided (see
para. 341 below) to abide by resolution 2131 (XX)
in its elaboration of the principle of non-intervention,
it was perhaps unnecessary to refer to such forms of
coercion in the principle on the prohibition of the threat
or use of force,

7. Wars of aggression

77. Al the proposals before the Special Committee
contained provisions relating to wars of aggression:
paragraph 2 in the proposal of Czechoslovakia; para-
graph 3 in the proposal of Algeria, Burma, Cameroon,
Dabomey, Ghana, India, Kenya, Madagascar, Nigeria,
the United Arab Republic and Yugoslavia; sub-para-
graph 2 (a) in the proposal of Australia, Canada, the
United Kingdom and the United States : sub-paragraph
(f) in the proposal of Chile; and sub-paragraph 2 (%)
in the proposal of Italy and the Netherlands (see para-
graphs 25-29 above). The second, third and fourth of
these proposals contained formulations to the effect that
wars of aggression constituted ctimes against peace.
The proposal of Czechoslovakia contained provisions
on State and individual responsibility for the planning,
preparation, initiation and waging of wars of aggression.
The proposal of Chile referred to the prohibition of all
types of wars of aggression,

78. It was generally agreed that wars of aggression
constituted crimes against peace, as recognized in the
chatters of the International Military Tribunals of
Niirnberg and for the Far Fast. However, some repre-
sentatives expressed doubts as to whether any formu-
lation adopted by the Special Committee should refer
to the responsibilities of States or of individuals in
this connexion. It was said that there was VEry Ccoal-
siderable disagreement on the precise definition of
aggression and many distinguished jurists had so far
failed in the attempt to find a satisfactory definition
of that concept. In the absence of such a dedfinition,
no international tribunal could satisfactorily establish
whether or not penal Hability, or even political and
material responsibility, had been incurred. Reference
to such liability or responsibility did not necessarily
make the condemmation of wars of aggression more
effective,

79. On the other hand, certain representatives said
that reference to the planning, preparation, initiation
and waging of wars of aggression and to the material
and penal responsibility arising out of these actions
Was in full accord with article 6 (a) of the charter of
the Niirnberg Tribunal and articles 5 and 6 of the
tharter of the International Military Tribunal for the

ar Fast. The ideas expressed in these articles were
dow generally accepted in international law and had
been confirmed by General Assembly resolution 95 {I)
of 11 December 1946, It was important to state that
wars of aggression constituted crimes against peace

and also to mention the responsibility of States and
leaders for such crimes. A legal doctrine which defined
a crime hut did not mention the penal lability of its
perpetrators would be incomplete,

80. It was also said that the term “agoression” was
in current use in various international instruments and
in statements and declarations of States. It appeared
in Chapter VII of the Charter of the United Nations
and in the charters of the International Military Tribu-
nals. The contention that no agreement existed on the
basic concept of aggression was unfounded: although
there was a divergence of opinion on some subsidiary
elements of the concept, its substance—armmed attack
by one State upon another—was incontestable. The
definition of “aggression” in the London Convention
of 1933'% had gained general recognition, and had
served the Niirnberg Tribunal as a guide. In momen-
tous cases of armed attack, such as those resulting in
the Second World War, everyone had easily determined
which State was the aggressor and which the victim.

8l. One representative, who preferred a broader
elaboration on the subject of wars of aggression rather
than a reference to them solely as crimes against peace,
suggested that the Statute and Judgements of the
Nurnberg Tribunal could serve as a good basis for
such a formulation. Another representative suggested
that the word “international” hefore the word “crimes”
in certain proposals should be omitted. Tt seemed super-
fluons in view of the nature of the acts, and could give
rise to doctrinal arguments concerning the lawfulness
of inoriminating individuals, about which there should
be no doubt. '

8. War propagonda

82. Four of the proposals before the Special Com-
mittee containing provisions on wars of aggression were
linked with provisions prohibiting war propaganda or
propaganda encouraging the threat or use of force
against the territorial integrity or political independence
of States: Czechoslovakia (in paragraph 2 of its pro-
posal; see para. 25 above) ; Algeria, Burma, Cameroon,
Dahomey, Ghana, India, Kenya, Madagascar, Nigeria,
the United Arab Republic and Yugoslavia (in para-
graph 3 of their proposal; see para. 26 ahove); Chile
(in sub-paragraph (b) of its proposal; see para. 28
above). The proposal of Czechoslovakia included in
this prohibition any propaganda for striking the first
auclear blow. The proposal of Ttaly and the Nethertands
{see para. 29 above) contained a separate peragraph (&)
to the effect that States should endeavour, to the extent
compatible with their relevant constitutional provisions,
to prevent propaganda for aggressive war.

83. Representatives favouring one or other of these
formulations said that no delegation could deny the
harm that propaganda of the foregoing nature could
do to relations among States; inciternent to rebellion,
lies and calumnies were flagrant examples of violations
of the primary rules governing such relations. Many
United Nations bodies had affirmed that States should
desist from propaganda against other States in order
to promote friendly relations and co-operation among
States. In its resolution 116 (TI) of 3 November 1947
the General Assembly had strongly condemned war
propaganda. The effect which war propaganda could
have on international relations could not be exag-

18 League of Nations, Trealy Series, vol. CXLVIL




38 General Assembly—Twenty-first Session-—Annexes

gerated; one had only to recall the role assigned to it
by the Government of the Third Reich.

84. Several representatives said that their national
legislation prohibited war propaganda, and provided
heavy penalties for those who engaged in such propa-
ganda. Propaganda should not be confused with free-
dom of speech. All States had limited freedom of speech
in certain areas. It was therefore entirely reasonable
to prohibit propaganda for war. Aggressive war was
a critme. Propaganda for aggressive war was therefore
propaganda for the commission of a crime, Incitement
to erime was certainly not legally permissible, or cotm-
patible with constitutional provisions in various States.
In international law the prohibition of war propaganda
was a logical corollary of the prohibition of the threat
or use of force, as it was part of the preparation for
a war of aggression and was thus an illegal act.

85. Certain representatives, while supporting a con- -

demnation of the use of propaganda for the purpose
of provoking conflicts among States, considered that
peoples who had been despoiled of their territories
could legitimately expect to be supported in their
struggle for liberation. Action taken to inform world
opinion about the misdeeds of colonial Powers should
not be interpreted as war propaganda. On the contrary,
the purpose of such action was to expose a situation
based on injustice and supported by force, and to sup-
port the struggle of peoples under foreign domination
in the exercise of their right of self-determination.

86. One representative said that any formulation on
war propaganda should seek to reconcile the control
of such propaganda with certain fundamental rights
and freedoms. Other trepresentatives did not favour
mention of any prohibition of war propaganda in the
formulation of the principle concerned. It was said that
such a prohibition was comtroversial, and should there-
fore be omitted. While propaganda inciting to war
or preventive war was reprehensible, most of the pro-
posals before the Special Committee were silent on the
subject of propaganda directed towards the violent
overthrow, by subversive means, of established Gov-
ernments in other States. In addition, whether or not
particular material constituted propaganda for war was
inevitably a matter for subjective interpretation. The
question of the condemnation of war propaganda did
not arise from Article 2, paragraph 4, of the Charter,
and there was no need to formulate in juridical terms
the political and moral condemnation of the Creneral
Assembly contained in its resolution 110 (II).

87. Tt was also said that if the proposals before the
Special Committee were intended to cover the ex-
pression of private political views they would create
serious
Furthermore, while a State could, by official utterances
on its hehalf, become an accomplice to the vielation
of Article 2, paragraph 4, of the Charter, the question
of a legal duty to prevent propaganda was quite another
matter. It raised grave constitutional questions for
countries with effective guarantees of the right of free
speech,

88. Some comument was also made on the reference,
in one of the proposals before the Speeiai Committee,
to the guestion of propaganda for striking the first
nuclear blow. Several representatives said that a specific
mention of such propaganda was necessary because of
the disustrous effects of nuclear weapons, On the other
hand, it was argued that whether or not particwlar

constitutional difficulties for some States.

material was propaganda to this effect would involve
a subjective interpretation.

89. One representative thought that the Special "

Committee should consider, in conmexion with the prin-
ciple under discussion, the special character of nuclear
and thermonuclear weapons from the point of view
of the international juridical order, notwithstanding the
fact that the question was under consideration in other
organs. While the solution might be found by the total
prohibition of such weapons, this did not exchude a legal
expression of disapproval of the use of nuclear weapons,
which was today the gravest form of the use of force
and should therefore be defined by the international
community as an international crime. :

9. Acts of reprisal

90. Paragraph 5 in the proposals of Czechoslovakia ;
sub-paragraph 2 (4) in the proposal of Australia,
Canada, the United Kingdom and the United States ;
sub-paragraph (d) in the proposals of Chile; and sub-,
Paragraph 2 (¢) in the proposal of Ttaly and the
Netherlands all contained provisions prohibiting acts
of reprisal, or acts of armed reprisal and attack (for
text, see paras. 25-29 above). '

91. There was no extensive discussion of these pro=
visions in the Special Committee, all the Tepresentatives -
who spoke on the subject heing in favour of some |
formulation on this matter. It was said that, as the -
Security Council had expressly declared reprisals to be
incompatible with the purposes and principles of the
Charter in its resolution 188 (1964) of 4 April 1964; -
the Special Committee should mention 2 prohibition of
reprisals in any text on the principle under considera-
tion. It was also suggested that the relationship bhetween
the violation of frontiers or lines of demarcation, -afid
the reaction which it provoked, should be brought ot
in the prohibitions of such violations and of armed
reprisals. “

10. Use of force in tervitorial disputes amd

boundary claims
92. All the proposals before the Special Combittee
(for text, see paras. 2529 above) contained provisions
prohibiting the use of force in territorial disputes and
boundary claims. The proposal of Algeria, Burma,
Cameroon, Dahomey, Ghana, India, Kenya, Mada-
gascar, Nigeria, United Arab Republic and Yugoslavia
(see para.” 26 above) also contained a phrase ifi its
paragraph 5 relating fo the non-recognition of sitiidtions

brought about by such use of force, The comments made .

on this latter point are considered in paragraphs 98 to

- 103 below, in connexion with 2 similar provision by the

Same sponsors in paragraph 4 of their draft, The pro-
posals of Australia, Canada, United Kingdom and
United States (see para, 27 above) and of Italy and the
Netherlands (see para. 20 above) made express refer-
ence to “international lines of demarcation™ -in their
formulations of this prohibition. This reference was also
contained in sub-paragraphs 2 (b) and (¢) of the first
of the proposals just mentioned. For purposes of conve-
m'en_ce, comments made on it are grouped in the present
section. -
93. It was generally agreed that the use of force to.
violate the boundaries of = State should be in_c’i-mdcic1 n
any formulation adopted by the Special Committee -
Several representatives stressed that it was the policy -
their Governments to settle tersitorial. disputes by
peaceful means, and attention was drawn o the
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that formulations on the matter under discussion ap-
peared in the charter of the Organization of African
Unity and in the programme for peace and international
co-operation adopted at Cairo in 1964,

94. The point which gave rise to most discussion
was whether the formulation to be adopted by the
Special Committee should contain express mention of
“international lines of demarcation”. One representative
asked why this reference had been inserfed in several
proposals. He trusted that it was not the intention of
the sponsors to propose that demarcation lines should
fall within the concept of territorial inviolability or to
sanction under international law demarcation lines thaf
included portions of other States and lands of other
peoples, or make demarcation lines, which included
armistice lines, into final boundaries.

95. In reply, it was said that the term “boundary”
was ambiguous, and might raise the guestion whether
the prohibition of the threat or use of force extended
to such lines of demarcation. There were situations in
which the maintenance of peace depended on respect
for international lines of demarcation, which were,
however, not official fromtiers. Some of these lines were
under United Nations supervision and the Organization
had, in fact, encountered greater difficulty in connexion
with international lines of demarcation than in con-
nexion with national frontiers.

96. It was also argued that it was not the aim of
the provisions referring to such lines to imply some
kind of guarantee of territorial integrity. Such lines
had been established in accordance with international
law and de facte divided the exercise of territorial sove-
reignty between two States for the duration of the
existence of the lines. The question of the prohibition
of force across these Hines was unrelated to the question
of their duration. The point of making the prohibition
explicit in respect to such lines was to help ensure
that they would serve their purpose which, In many
cases, had been to bring about a halt in the use of force
so that the methods of peaceful settlement envisaged
in the Charter could operate,

97. The representative who had requested the above
explanations, however, continued to be of the view that
explicit reference should not be made to international
lines of demarcation. He did not see how words that
had no standard definition in international law could
be turned into a legal concept. An armistice agreement
did not terminate a state of belligerency. Concern natu-
rally arose when it was proposed that international
lines of demarcation were to be equated with the con-
cept of State boundaries and hence with territorial
mmviolability. Difficult political issues were also involved.

1. Inviolability of State territory and nom-recognition
of situations brought about by use of force

98. Paragraph 4 in the proposal of Algeria, Burma,
Cameroon, Dahomey, Ghana, India, Kenya, Madagas-
car, Nigeria, United Arab Republic and Yugoslavia
(see para. 26 above) coniained a provision on the in-
vzolablli:ty of State territory and prohibiting military
Gccupation or other measures of force by one State
against the territory of another State. It also provided
that no territorial acquisitions or special advantages ob-
tained by force or other means of coercion should
b__ﬁ? recognized. A provision on non-recognition of
- Situations brought about by the illegal threat or use

of force was also contained in sub-paragraph (i) of
the proposal of Chile (see para. 28 above).

99. It was explained that the first of the above-
mentioned proposals reproduced the text of article 17
of the Charter of the Organization of American States
of 30 April 1948" and a number of representatives wel-
comed express reference {o the inviolability of State
territory, which was also referred to in the charter of
the Organization of African Unity and the Caire Decla-
ration. Differences of opinion emerged, however, over
the question of non-recognition of situations brought
about by the threat or use of force. ;

100, In favour of a provision on this latter point,
it was said that it was already included in many inter-
national instrutrents and declarations. It appeared in
articles 5 (e) and 17 of the charter of the Organization
of American States and articles 9 and 11 of the draft
Declaration on the Rights and Duties of States?® Non-
recognition of territorial acquisitions obtained by force
was simply a juridical and obligatory coansequence of
the inviolability of the territory of a State. An explicit
refereznice to such non-recognition would protect the
smaller States which had been victims of coercive mea-
sures which had resulted in the arbitrary detachment
of parts of their national territory. Territorial questions
should not be resolved by force, and it would be in
the interest of the peaceful settlement of such questions
to declare that territorial acquisitions acquired by force
shoutd not be recognized.

101. On the other hand, it was argued that, while
the doctrine of non-recognition of factual situations was
superficially attractive, it was doubtful whether it would
work in practice. It was the task of the Special Com-
mittee to create norms which could be valid in. the
practical conduct of international relations, and the
Committee should not blind itself to the realities of the
modern world. Furthermore, past history had shown
that the doctrine of collective non-recognition was not
satisfactory. In the case of hostilities, States would be
boumnd by such a doctrine to take a stand on which State
was guilty of resorting to force, so that its acquisitions
should not be recognized. Given the different evalua-
tions which could arise in such situations, the doctrine
of nom-recognition could have serious political and ju-
ridical consequences. If it were to have retroactive
application, for example to 1945, its consequences could
be disastrous. ' :

102, It was also said that, where there was an
illegal wse of force, States might take one of three
attitudes : first, conduct amounting o support—after the
fact—of the illegal conqguest; second, restiiutio in
integrum by means of the application of force, possibly
by United Nations organs; and third, efforts to remedy
the wrong done by peaceful means, which implied
resignation for the time being to the fact that a terri-
tory was under the power of a particular Government.
The first attitude was obviously reprehensible, but the
choice between the second and the third was a difficult
nratter of political judgement concerning the situation
existing at the time, It was difficult to exclude a priori
the third attitude of trying to find 2 peaceful solution;
yet, taken literally, the duty of non-recognition would
do so.

103. TIn respomse, it was argued that all that was
being proposed was that the acts of an aggressor should

18 United Nations, Treaty Series, vol. 119, .
20 Yearbook of the Intermational Laww Commission, 1949,
vol. I (United Nations publication, Sales No.: 57.V.1).
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not be recogmized. It could not be agreed that, in the
supposed interests of international peace and security,
recognition should be given to situations brought about
hy the threat or use of force. Such a praciice would
be an open invitation to aggression.

12, Disormoment

104. Paragraph 6 in the proposal of Czechoslovakia;
sub-paragraph (7) in the proposal of Chile; and para-
graph 5 in the proposal of Italy and the Netherlands
(see paras. 25, 28 and 29 above) contained provisions
relating to disarmament as a means, inter alia, of giving
practical effect to Article 2, paragraph 4, of the Charter.
Certain representatives were of the opinion that current
international law permitted one to speak of “a law
of disarmament”, and they stressed the importance
which their Governments attached to general and com-
plete disarmament, which was an essential and urgent

requirement for the elimination of the threat or use

of force in international relations, particularly in view
of the enormous development of nuclear weapons.

105. One representative declared that Lenin had
stated disarmament to be an ideal of socialism in 1916,
and that his Government had proposed general and
complete disarmament at the Genoa Conference in 1922,
this heing the first occasion on which an official proposal
on the subject had been made at the international level.
The armaments race was a luxury which modern so-
ciety could not afford when thousands were dying of
himger and millions of others went uneducated. Another
representative referred to proposals by his Government
for the establishment of a denuclearized zone in Central
Europe.

106. The aforementioned representatives also stressed
that the idea of disarmament, which must be universal,
was no novelty for the United Nations. Article 11 and
Article 47, paragraph 1, of the Charter mentioned
the need to achieve disarnmnent and many resolutions
had been adopted on the subject, including General
Assembly resolutions 41 (I) of 14 December 1946,
808 (IX) of 4 November 1954, 1378 (XIV) of
20 November 1959, 1884 (XVIIT) of 17 October 1963
and 1908 (XVIII) of 27 November 1963. Furthermore,
thé aim of disarmament was proclaimed in the preamble
of the Moscow Treaty of 5 August 1963 banning
nuclear weapon tests in the atmosphere, in outer space
and under water.** In the light of the decisions of the
United Nations, and the rules of imternational law
relating to the question of disarmament—such as the
tules governing neutralization and demilitarization of
territories and those relating to outer space and demili-
tarized zones—disarmament had becomie a legal as well
as a political question.

107. Other representatives, however, while uphold-
ing the rieed for disarifiament, were opposed to pro-
visions on the subject which attempted to transform
into a rule of international law something which prop-
erly belonged to the subjective will of States. They were
also opposed to provisions which asserted or implied
a duty on the part of States to disarm or to adopt par-
ticular kinds of disarmament measures. The Special
Committee’s task was to discuss the elements of the
duty to refrain from the threat or use of force in ac-
cordance with the Charter. It was also clear that the
Charter neither specifically nor by implication required
that States should disarm or agree to particular dis-

21 United Nations, Treaty Series, vol. 480.

armament measures. Furthermore, the postulation of
a duty to disarm would not be very meaningful, nor
would it facilitate disarmament negotiations. The Spe-
dal Committee should avoid any action which might
prejudge the results of negotiations on disarmament
taking place i1 other bodies properly charged with
responsihility in the field of disarmament, such as the
Eighteen-Nation Committee on Disarmament,

108. Omne representative considered that provisions
relating to disarmament might more logically be con-
sidered in connexion with the principle concerning the
duty of States to co-operate with one another.

109. Some tepresentatives considered that the Spe-
clal Committee should adopt a provision on disarma-
ment which tock into account the fact that disarmament
was a political objective and not a legal duty under
the Charter or general international law. In this regard,
one of these representatives said that disarmament must
be universal, and not limited to Members of the United
Nationis: it could be envisaged not only in general
terms but also dn terms of partial or collateral measures.
A treaty of general and complete disarmament must be
accompanied by adequate intermational control, and by
parallel steps, particularly with regard to peace-keeping,
the settlement of international disputes and peaceful
change. IHsarmament was thus closely bound up with
sweeping reforms in international law. -

13. Provisions relating to dependent terviiories

110, Various provisions relating to dependent terfis
tories were contained in a number of the proposa]s
before the Special Comumittee. Except for provisiofis
concerning a right of peoples to self-defence against
colonial domination, which is comsidered in conn g8
with the legal uses of force (paras. 136 to 153 below),
these provisions relating to dependent territories are
coutained in the present section of this report in
a number of sub-headings. Much of the discussion
the Special Committee beanng on these latter provi
took place within the context of the debate on the
uses of force. The views summarized here §
therefore be read in conjunction with those comf
in paragraphs 136-153 below, dealing with the
force in self-defence against colonial donﬁnatiﬁn-

and sub-paragraph (&) in the proposal of Chi
paras. 25 and 28 above) contsined provisiofs
effect that every State has a duty to refiain
armed actions or repressive measures of 2
directed against peoples struggling against colonis

112. Representatives who supported the inc
a provision of this nature said that the rights of
peoples must be safeguarded. The Declarat
Granting of Independence to Colonial Coi
Peoples (General Assembly resolution 1514 {XV) of
14 December 1960) condemned any armed 2

repressive measures of all kinds, directed againist -
ples exercising their right to seli-determinatiort ~There
could scarcely  be peace among nations
which disregarded the inherent right of
decide their own destiny were terminated,
cent international conflicts were attributable to the
of force against dependent peoples, and he “Unit
Nations' had had to deal with many situations resu
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from the adoption by colonial Powers of repressive
measures which had endangered international peace and
security.

113. It was also argued that the immediate elimina-
tion of colonmialism was essential and any attempt to
delay the granting of independemce was unlawful
Article 2, paragraph 4, of the Charter prohibited the
use of armed force not only against States, but also
in “international relations™, and thus applied to colonial
Powers secking to suppress commanities fighting for
their freedom and independence.

114. Other representatives found the provision un-
acceptable. They said # had nothing to do with the
principle under consideration, since i had no refation
to the international relations of States. Article 2, para-
graph 4, of the Charter was concerned only with the
use of force by one State against another State and
was not in any way concerned with the abolition of
colonialism. The provision seemed to be directed essen-
tially at the relations between a State and the peoples
of Non-Self-Governing Territories for the international
relations of which that State was responsible. If dis-
cussed at all, it should be taken up in connexion with
the principle of self-determination. In any event, formu-
Tations of the nature under discussion were unacceptable
in any context, as they purported to limit, in an unrea-
sonabie manner, the right of administering Powers to
maintain law and order in Non-Self-Governing Terri-
tories which were being administered in accordance
with the provisions of Chapter XI of the Charter.

115, It was also argued that the proposed prohibition
appeared to be clogely linked to an alleged right to
self-defence against colonial domination, involving the
use of armed force by dependent peoples. Such an ex-
ception was not provided for in the Charter and there
was ne basis in the Charter or in international law
for such a right of self-defence. Some representatives
pointed out that the right of self-defence could not be
extended to cases other than those prescribed in Article
51 of the Charter and then only on condition that the
right was exercised in accordance with that Article.

(b) Status of territories under colonial rule

116. The proposal of Algeria, Burma, Cameroon,
Dahomey, Ghana, India, Kenya, Madagascar, Nigeria,
United Arab Republic and Yugoslavia (see para. 26
above) contained a provision to the effect that nothing
in the formulation of the prohibition of the threat or
use of force should be construed to include peoples and
teré-i.tories under colonial rule as an integral part of
a otate,

117. Representatives speaking in favour of this pro-
vision said that it was intended to make it clear that
no colonial Power could justifiably contend—as two
or three Members of the United Nations had attempted
to do—that conquered territories were an integral part
of the metropolitan territory, and so deny independence
to the people of those territories. One representative
said that he would have preferred a clearer and more
effective wording of the provision which would state
that territories under colonial domination did not con-
sttute an integral part of the territory of the colonial
Power.

118 Another representative, who reserved his po-
sition regarding the inclusion of a provision of this
nature, stated that the scope and intention of the pro-
vrsion was very obscure. He hoped that it mught

eventually prove possible to draw up a glossary defining
such terms as “colomial rule” in a manner acceptable
to all.

{c) Compliance with Charter obligations with respect
to the political development of dependent fervitories

119, Paragraph 4 (¢) in the proposal of Italy and
the Netherlands (see para. 29 above) confained a pro-
vision to the effect that Members of the United Nations
should comply fully and in good faith with the obliga-
tions in the Charter with respect to the political devel-
opment of dependent territories and should do their
utmost to ensure the peaceful exercise of seli-determina-
tion by the inhabitants of dependent territories.

120. In explanation of this provision, it was said
that it was based on the principle of self-determination.
Nevertheless, it was relevant in the present context,
since differences between administering Powers and
governed populations or sections of governed popula-
tions had comtributed in no small measure, within the
life-time of the United Nations, to breaches of the peace.
The Committee could not dispose of that source of
conflict by inviting one of the parties to use violence;
the Committee was competent, however, to point out
to States Members of the United Nations that they
must allow the inhabitants of dependent territories to
exercise their right to sell-determination in peace, with
most importance being placed on the word “peace”.

14. Making the United Nations security system sore
effective

121. Paragraph 4 (&) in the proposal of Italy and
the Netherlands (see para. 29 above) provided that
Members of the United Nations should endeavour to
make the United Nations security system fully effective
and should comply in good faith with the obligations
placed upon them by the Charter with respect to the
maintenance of international peace and security.

122. The above provision was not the subject of any
extensive discussion. It was said to be a collateral
objective, conducive to the effectiveness of the pro-
hibition of the threat or use of force.

15. Legal uses of force

123. As had been the case in the 1964 Special Com-
mittee, all the proposals before the 1966 Special Com-
mittee contained provisions concerning the legal uses
of force, which, in some instances, were once again
discussed at length. For purposes of convenience, this
discussion is sumtmarized below under the same four
sttb-headings which appear in the report of the 1964
Special Comumnittee.

(a) Use of force on the decision of a competent organ
of the United Nations

124, Paragraph 7 in the proposal of Czechoslovakia
{see para. 25 above) inclided, in legal uses, the use
of force pursuant to a decision of the Security Council
made in conformity with the Charter of the United
Nations. Paragraph 6 in the proposal of Algeria,
Burma, Camercon, Dahomey, Ghana, India, Kenya,
Madagascar, Nigeria, United Arab Republic and Yugo-
slavia; paragraph 3 in the proposal of Australia,
Canada, the United Kingdom and the United States;
and sub-paragraph (%) in the proposal of Chile (see
respectively paras. 26-28 above) all referred to a legal
use of force pursuant to a decision of a “competent
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organ of the United Nations®. Paragraph 3 in the pro-
posal of Italy and the Netherlands (see para. 29 above),
referred to the lawful use of force in conformity with
the Charter, without any particular or general reference
to the orgams entitled to decide upon the use of force.

125. As in 1964, while some representatives con-
sidered that force could be legally used in certain cir-
clmstanices pursuant to recommendations of the General
Assembly, others were of the view that only the Security
Council, acting under Chapter VII of the Charter, was
entitled to authorize the use of force in any form.

126. Seme of the representatives holding the first
of the above views, preferred a formulation which would
commence with the provision on this subject contained
in Paper No. 1 prepared by the 1964 Drafting Com-
mittee and would then go on to refer to the use of
torce under the authority of a “competent organ of the
United Nations”. They said that such a formulation
avoided the controversial question of specifying the
organs concerned. Others preferred a formulation of the
most general character, such as that contained in
Paper No. 1 prepared by the 1964 Drafting Committee
(which was identical with the text of the provision on
this subject contained in paragraph 3 of the proposal
of Italy and the Netherlands, reproduced in paragraph
29 above).

127. Representatives holding to the view that only
the Security Council could authorize the use of force
preferred this to be specified. In this connexion it was
also said that, since the Security Council had primary
responsibility for the maintenance of international peace
and security, States were committed to allowing it to
act on their behalf. No other interpretation of Article 24
of the Charter was possible.

(b) Use of force on the decision of a regional agency

128, Paragraph 3 in the proposal of Aunstralia,
Canada, the United Kingdom and the United States
(see para. 27 above) contained a reference to lawful
use of force when undertaken “by a regional agency
acting in accordance with the Charter” Sub-paragraph
(%) in the proposal of Chile (see para. 28 above) also
referred to force used by regional agencies, when “act-
ing with the express authorization of the Security

Council®”.

129, A number of representatives supported mention
of the use of force by regional agencies in any formula-
tion to be adopted on the lawful uses of foree, Others,
however, stressed the view that such a use of force was
only lawful when authorized by the Security Council,
or when the Council used such agencies for enforcement
action under its authority. One Tepresentative thought
that any mention made of this sttbject should be quali-
fied by express reference to Chapter VIIT of Article 53
of the Charter. In reply, a representative expressed the
opinion that such a reference might raise problems on
which the Committee would be unable to reach agree-
ment, and that a qualification in the nature of a general
reference to the Charter would he sufficient. Another
representative thought that the Committee would not
be able to resolve disagreements cotcerning the use
of force by regional agencies, and it should therefore
refrain from any clarifications on the text of the relevant
provision on the lawful uses of force contained in Paper
No. 1 prepared by the 1964 Draiting Committee.

(e} Use of force in the exercise of the right of indi-
vidual or collective self-defence

130. All the proposals before the Special Committee,
except for the proposal by Italy and the N etherlands,
made express reference to the legal use of force in the
exercise of the right of individual or collective self-
defence. In paragraph 7 of the proposal of Crecho. .
slovakia ; in. paragraph 6 of the proposal of Algeria;
Burma, Cameroon, Dahomey, Ghana, India, Kenya, -
Madagascar, Nigeria, United Arab Republic and Yugo-
slavia; and in sub-paragraph (g) of the proposal of Chile
(see paragraphs 25, 36 and 28 above), these refep-
ences were accompanied by the qualification that the
right in question arose oaly if an “armed attack” OCCULS,
In the case of the latter proposal, mention was also made
of a right of States threafened with or subjected to a
form of force othgr than armed attack to take reasohable

mdividual or collective self-defence in paragraph 3 of the
proposal of Australia, Canada, the United Kingdom
and the United States (see para. 27 above) was not
accompanied by any express mention of qualifications
of the foregoing nature. “

131. While it wag generally agreed that the right
of individual or collective self-defence constituted an

exception to the prohibition on the use of force, certain - |

of the formulations of that right before the Special
Committee were the subject of differing views. . .

132. Some representatives stressed that no alleged -
or real violation of a State’s rights, other than an armed
attack, could justify the use of force in the exercise. of
the right of self-defence, and this qualification shotld -
therefore be expressed. Several representatives also
supported mention of a right of States to take redsonable
teasures short of armed force in the event of i ‘Hse
of force against them other than armed force, Other
representatives felt, however, that the insertiofi’ of
express qualifications would focus aftention on differ-
ences in the Committee, I urthermore, it was undesirable
and impracticable to specify all the Charter provisions
involved or related to the lawful uses of force,

133. An unqualified reference to the right of elf-
defence, was, however, criticized as introducing a, dis-
equilibrium between that right and the general prohibi-
tion of the threat or use of force, If various forms of
illegal use of force were to be enumerated such as
subversive activities, training of armed bands; efc., as
was the case in one of the proposals before the Special
Committee, these illegal uses would set in motion a
corresponding and apparently unqualified right of self-
defence. The way would thus be opened to justifying
the use of force under the wmbrells of self-defence in
many situations, more particularly so if no provision
was made for an appropriate system of verification to
ascertain that an illegal use of force had in fact taken

ace and that the exercise of the right of seli-defence
was thereby justified. -

134. In reply to the foregoing argument it was said
that the specific enumerations of forms of illegal foree
were not ambigwous as they were hased on United -
Nations practice for over twenty years, While:it would
be most useful if some body existed to inquire into the
facts relating to indirect aggression, the absence of -
such a body did not preclude the listing of the activities
concerned as illegal uses of force. Failuré to list suc
activities would reduce the express prohibitions on ﬂ_"e.
use of force. ' L
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135. As in the case of other lawful uses of force,
several representatives were of the view that their
express enumeration gave rise to difficulties which could
only be avoided by adopting a general statement on the
lawful uses of force “in conformity with the relevant
provisions of the United Nations Charter”.

(d) Use of force in self-defence against colonial domi-
nation

136. A right of self-defence of peoples against co-
lonial dJomination was included in paragraph 7 of the
proposals of Czechoslovakia; in paragraph 6 of the pro-

of Algeria, Burma, Camercon, Dahomey, Ghata,
India, Kenya, Madagascar, Nigeria, United Arab Re-
public and Yugoslavia; and in sub-paragraph () of
the proposal of Chile (see paras. 25, 26 and 28 above).
While certain members of the Special Committee con-
sidered that the inclusion of such a right was essential
in any formulation to be adopted by the Committee,
other members stated that it was completely unaccept-
able to their delegations.

137. Those members of the Special Committee who
favoured the inclusion of a right of peoples to use force
in self-defence against colonial domination, argued that
colonial domination and oppression, no matter when it
originated, was a clear case of aggression against such
peoples. The principle of self-determination was a fun-
damental one, on the application of which there could
be no statutory limitation. No attempt should be made
to restrict the right of self-defence to certain peoples
only and to deny that right to colonial peoples. Their
exercise of self-defence in the struggle for their inde-
pendence was a lawful act under current international
law in the present “‘era of decolonization”. Wars of
liberation were cases of self-defence. |

138. According to these representatives, the right
of colonial peoples in the above respect had been recog-
nized in various articles of the Charter and by the
overwhelming majority of the Members of the United
Nations, both inside and outside the Organization. For
example, in its resolution 1514 (XV), of 14 December
1960, containing the Declaration on the Granting of
Independence to Colonial Countries and Peoples, the
General Assembly had expressly stated that the sub-
jection of peoples to alien subjugation or domination

"was contrary to the Charter and, in operative paragraph

10 of its resotution 2105 (XX) of 20 December 1965,
the Assembly had recognized the legitimacy of the
struggle by peoples under colonial rule to exercise the
right to self-determination and independence, and the
mternational character of that struggle.

139. The legitimacy of the struggle by peoples under
colonial rule to exercise their right of self-determination
and independence had also been recognized in the
Charter of the Organization of African Unity and in
Declarations adopted outside the United Nations, such
as the Bandung and the Cairo Declarations.

140, It was further argued that States were pro-
hibited from the use of force, whether or mot they were
Mezl}bgsrs of the United Nations. They were equally
prohibited from using force against countries under
:’;‘Dﬁfﬁlgn domination, fictitiously regarded as integral
parts of thq nattonal territory of the colonial Power.
If the colonial Power persisted in its aggression, it was
E‘c}lﬁyral.for the people under its domination to exercise

aelr right to self-defence. The acceptance of such a
tight would be a demonstration of the sincerity of dele-

ations in their adherence to the relevant principles of

the Charter and the varionus United Nations resolufions
condemning colonialism.

141. One representative said that there was a reia-
tionship in the Charter between the principle of self-
determination and the principle of the prohibition of
the threat or use of force. The two principles were
equally hinding. That meant that the use of force by
peoples under colonial domination was not at variance
with the principle set forth in Article 2, paragraph 4,
of the Charter, if it was provoked by acts of force
by colonial Powers aimed at preventing the fulfilment
of the right to self-determination. Article 2, paragraph 4,
of the Charter prohibited the use of force not only
against the territorial integrity or the political inde-
pendence of States, but also in any other manner incon-
sistent with the purposes of the United Nations. These
purposes included the implementation of the right of
peoples to self-determination, which was an interna-
tional obligation incumbent upon all colonial Powers.

142, It was also argued that a right of seli-defence
of peoples under colonial domimation was a reflection
of the right of peoples to defend their national identity
against acts of force or coercion, which left them no
alternative and which the Special Committee could not
fail to affirm. Such an affirmation could only enrich the
content of Article 51 of the Charter, for the juridical
personality of peoples under colonial domination was
gaining recognition in contemporary international law.

143. In response to arguments of the mature set out
in the preceding two paragraphs, it was said that the
principle under discussion was the principle that States
should refrain in their “intermational relations” frofm
the threat or use of force. If this principle extended
to relations between the peoples of Non-Seli-Governing
Territories and administering Powers, there was no
reason why it should not also be applied to the use
of force between an ethnic minority and the authorities
of the State in which the minority lived. The obligation
upon States to respect fundamental human rights could
be said to be evidence of an increasing recognition of
the juridical personality of groups whose rights were
being systematically violated. However, that did not
mean that the Special Committee should recognize the
right to “self-defence” of peoples in the territory of a
Member State who were being denied the exercise of
fundamental human rights. ,

144, T¢ was also argued, from the same point of
view, that, while it was true that self-determination
of peoples was mentioned in the Charter as'a basis for
the development of friendly relations among nations,
this was quite a different matter from stating that force
used in the exercise of sel{-determination was used in
accordance with the purposes of the United Nations.
The right of self-defence applied ot to peoples but to
States, Article 2, paragraph 4, of the Chanter did not
deal with insurrection or revolution, but by that omis-
sion it did not confer the right to engage in insurrection
or revolution. It would be a distortion of the purposes
of the Charter to transform: the United Nations from
an Organization designed to prevent the use of force
except for common purposes into an Organization to
promote insurrecton. To contend, as certain representa-
tives had, that peoples under colonial Tule should be
given a national identity was tantamount to stating that
a people had the rights of a State in international law..

145. Representatives holding the opposite view said

that the struggle of peoples under colonial domination
was part of the “international relations” of colonial
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States. The Charter referred, in its Preamble, to “We
the peoples of the United Nations”. Some peoples stll
remained under coloniat dofnination, and intermational
Iaw should be based on justice rather than on power.

146. One representative said that, although the mem-
bers of the Committee must naturally exanvine the pro-
posals before it from the standpoint of jutists, any
tormadation proposed for official utterance by the Gen-
eral Assembly must also be read in the light of the
rhetoric of world politics, Unfortunately, expressions
such as “colonial domination” were frequently used in
the political arena to justify the threat and actual use
of force against sovereign and independent States,

147. Another representative asked whether peoples
being administered under Chapter XI or Chapter XII
of the Charter by Members of the United Nations were
regarded as being under “colondal domination”. What-
ever the answer, his delegation would be inclimed to
dispute the legal correctness of a purported right to
self-defence against colonial domination, hut # would
be helpful to know what cases the expression was
intended to cover.

148. In response to the foregoing question, one
representative said that, if peoples admiinistered under
Chapters X1 and XIT of the Charter were subject to
colonial domination, no attempt should be made to re-
strict their right to reject that domination. His dele-
gation was certainly not convineced that the relevant
provisions of the Charter were being properly applied,
for example, in South West Africa,

149. Another representative, however, thought that
the question was somewhat unnecessary. The Trustee-
ship System in its present form derived from the
Charter and the Administering Authorities of the Trust
Territories were accountable to the United Nations.
The system imposed obligations on the Administering
Authorities, and if those obligations were fulfilled thera
was no reason to consider that Trust Territories were
under colonial rule. However, i was a legal obligation
of the Administering Authorities to prepare the Trust
Territories rapidly for independence, in accordance with
the right of peoples to self-determination. Agreeing
with this view, one representative said that the pro-
visions of Chapters XI and XIT of the Charter were
not directly related to the problem of self-defence of
peoples fighting for their liberation. So far as concerned
the Trust Territories, the United Nations was author-
ized to deal with all matters relating to the implementa-
tion of the Trusteeship Agreements under the provi-
sions of Article 76 of the Charter ; with respect to
Non-Self-Governing Territories, it exercised an im.
portant right to supervision under the provisions of
Chapter XI. :

150. According to one represenfative, one of the

central issues confronting the Committee was the ques-
tion of the scope of the lawful use of force under the
Charter, His delegution had been somewhat puzzled to
hear the sponsor of one of the proposals before the
Committee inveigh against supposed efforts to expand
the scope of the right of sei-defence in the Charter and,
nevertheless, clafm: that the Charter contained a separate
and distinct authorization to use force against States,
notwithstanding Article 2, paragraph 4, which arose

_in some way from the Charter provisions concerning

the principles of self-determination. His delegation
could find no provision in the Charter affirming or

‘implying such a separate and distinet right to use force

against States, Furthermore, at least some members of

the Committee apparently believed that the authorization
of force in question applied without regard to the gz '
plicability of the provisions of Chapters XI and XIT of
the Charter, or whether the State concerned was com-
plying with the solemn obligations set forth in those
Chapters. The effect, if not the intent, of what certain
delegations proposed, seemed to be to undermine the
Charter plan for the maintenance of world order
through the strict regulation of the use of force by
creating an exception of virtually unfimited scope.
151. Sharing a similar view, one delegation stated
that, while the Charter did impose upon administering -

' Powers certain clearly defined obligations, those Powers

could not asstume the obligations imposed by Article 73
of the Chanter, if a fraction of the population in the
Territory concerned was authorized to resort to force
and terronism. The so-called right of self-defence against ’
colonial domination had no basis whatsoever in the
Charter or in international law, and would constitute
a gemneral Heence for armed uprising. It would have.
the disastrous effect of authorizing the general and
legal use of force to resolve the few Temaining prob-
lems connected with the granting of independence to
the peoples of Non-Self-Governing Territories. The
so-called right of self-defence against colonial domina-
tion therefore had no legal foundation and amoiited
to amending the Charter by means other than those
set out in Article 108 of the Charter itself. '

152, In reply to the foregoing arguments, it was
said that the Charter could, of course, only be amended
through the procedure set forth in Article 108. An
enunciation of a general principle of international v .
could not be characterized as an amendment of the
Charter merely because it sought to expand on a ge
eral provision in order to reflect present-day realities
more adequately. If the Comumittee were merely i
repeat the exact words of the Charter, its discussiofis
were entirely futile, Proposals to recogmize a. tHghg
self-defence against colonial domination would
foment violence and bloodshed in colonial territari
Violence and bloodshed in such terrifories wer

right of colonized peoples to freedom and independence.
To deny this right would be to reject everything 'l

United Nations had done in the field of decolonizafion
Either the right of colonized peoples to seli-de
tion was recognized or they would be kept in
of subordination and exploitation. Delegations

this right wanted repressed peoples to embark
long and uncerfain process leading to liberati

the African continent this process had proved

for the colonized peoples. One of the realiti
contemporary world was the existence of ._
movements. Only the elimination of situatio g
on injustice and force would permit the logical &6
of international law, in which the lawfal aspd
all peoples should be protected.

153. One representative was of the view that th
wisest course of action would be to adopt & general
formulation of the legal uses of force, such as thai
contained in Paper No. 1 prepared by the
Committee of the 1964 Special Comimittee, wh
be understood o cover all existing disagreeriie
cluding those relating to a right of self-defence
colonial domination. While supporting the 1
peoples subject to colonial domination had 4 12
use whatever methods they considered appropriate
achieve independence and self-government, anoth
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representative considered that the question should be
dealt with under the principle of self-determination
as the principle presently under consideration mentioned
only “States”. The terms “peoples” and “States” were
different concepts in international law.

. D=sciston o¥ THE SPEcIAL COMMITTEE

1. Siatement by the Chairman of the Drafting
Commitice

154, At the forty-ninth meeting of the Special Com-
mittee, on 21 April 1966, the Chairman of the Drafting
Committee informed the Special Committee that the
Drafting Committee had examined the principle of the
prohibition of the threat or use of force at some length,
Previous discussions on the principle had been very
helpful and the Dwafting Committee had been able to
malke much progress towards the achievement of a
statement of the principle that would receive general
agreement and recognition. Nevertheless, even though
some aspects of the principle had attracted provisional
agreement, the Drafting Committee considered that no
recommendations relating to the elaboration of the prin-
ciple could be made to the Special Committee at the
present stage. The Chairman of the Drafting Com-
mittee said that he would not go into any detail on
the areas of “provisional agreement” because he wished
to avoid creating misconceptions concerning the achieve-
ment on that aspect of the Drafting Comunittee’s work.
It sufficed to say that those areas were of insuffictent
value to merit a formal recommendation to the Special
Conunittee,

2. Decision

155. At its fifty-second meeting, on 25 April 1966,
the Special Committee took note of a report by the
Drafting Committee (sec para. 567 below) that it had
been unable to present an agreed formulation of the
principle relating to the prohibition of the threat or
use of force (see chapter TX below for the discussion
of this report in the Special Committee}.

3. Swystematic survey of proposals

156. A systematic survey of the proposals on this
principle which were referred to the Drafting Com-
mittee follows hereafter:

A, GENERAL PROHIBITION OF THE USE OR THREAT OF FORCE
1. Czechoslovokia (A/AC125/1.16, part 1)

“l. Ewery State has the duty to refrain in its international
relations from the threat or use of force against the terri-
torial integrity or political independence of amy State, or
in any other manner inconsistent with the purposes of the
United Nations.”

2. Algeria, Burma, Comeroon, Dakomey, Ghana, India, Kenya,
Madagascar, Nigeria, United Areb Republic, Yugoslavia
(A/ACI25/L.21)

“l. Every State has the duty to refrain in its international
relations from the threat or use of force against the terri-
torial integrity or political independence of any State, or
in any other manper inconsistent with the purposes of the
United Nations; such threat or use of force shall never he
used as a means of settling intermational issues.”

3. Australia, Camada, United Kingdom, United States
(A/ACI25/L.22)

“l. Every State has the duty to refrain in its international
relations from the threat or use of force against the terri-
torial integrity or political independence of any State, or in

2Ny other manner inconsistent with the purposes of the
United Nations.”

4. Chile {A/AC125/L.23)

“(g) The formulation of this principle shall not be limited
to a commentary on the Charter in the light of its existing
provisions but shail take inte account the practice followed
by States and by the United Nations duoring the past twenty
years;

“(¢) The expression ‘threat of force’ shall refer to any
action, direct or indirect, whatever the form it may take,
which tends to produce in the other State a _;ushﬁed fear
that it or the regmnal community of which it is a part be

exposed to serious and irreparable harm;
13

“{¢) The prohibition of the threat or use of foree not
only shall be established in the interests of the territorial
integrity or political independence of all States but also
shall be directed against any intention to resort fo such’
threat or use of force in any aspect of international life;
it shall constitute 2 standard of conduct or bekaviour of
States in their reciprocal relations and it shall apply to all
the acts which they carry cut, whether in their own interests
or in the interests of others, whether or not in the interests
of the international community, whether or not in compliance
with a - treaty or in response fo a violation thereof and
whether they are directed against a Member or a non-
member of the United Nations”,

5. Italy, Netherlands (A/ACI125/1.24)

“Y. The prohibition of the threat or use of force, con-
tained in Article 2, paragraph 4, of the United Nations
Charter, must be considered as the expression of a universal
legal conviction of the international community.

“2. Accordingly:

“{a) every State has the duty to refrain in its interna-
tional relations from the threat or use of force against
the territorial integrity or political independence of any

State or in any other manner inconsistent with the PUrposes
of the United Nations”.

B. Meawrwg or “rorcy”

1, Avrmed force
{i) Algeria, Burma, Cameroon, Dahomey, Ghang, Indm Kenya,
Madagascar, Nagerm United Avab Republic, Yugoslevia

(A/ACA25/T..21)

“2, The term ‘force’ shall include:

“(a) The use by a State of its regular military, naval or
air forces and of irregular or volumtary forces;”

(i) Chile (A/JAC.125/1.23)

“(d) The term *force’ shall be broadly understocod to cover
not only armed force, whether individual or collective,
whether by means of regular or irregilar forces and whether
by means of atmed bands or volunteers...”,

(iii) Italy, Netherlands {A/ACI25/1.24)

“2. Accordingly,

o

“{d) every State has the duty not only to refrain from
the direct threat or use of regular armed forces...”.

2. Economic, political and other forms of pressure

(1) Czechoslovakia (AJACI25/1.16, part 1) _

“5. Every State has the duty to refrain from economic,
political or any other form of pressure aimed against the
political independence or territorial integrity of any State,
and from undertaking acts of reprisal.

{ii) Algeria, Burma, Cameroon, Dahomey, Ghana, India, Kenya,
Maodagascar, Nigeria, United Arab Republic, Yugoslavia
(A/ACI125/L.21)

“2. The term ‘force’ shall include:

I3

“(B) All forms of pressure, including those of a political
and economic character, which have the effect of threatening
the territorial integrity or political independence of any
State”.
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(iii) Chile (A/ACI125/L.23)

“{d) The term ‘force’ shall be broadly understood to cover
not only armed force... but also all forms of political,
economic or other pressure”.

C. CONSEQUENCES AND COROLLARIES OF THE FPROHIBITION OF
THE USE OR THREAT OF FORCE

L. Wars of aggression, war propaganda
(1) Czechoslovakia (AJAC.125/1.16, part I)

“2. Accordingly, the planning, preparation, initiation and
waging of wars of aggression comstitute international crimes
against peace, giving rise to political and material respon-
sibility of States and to penal liability of the perpetrators
of those crimes. Any propaganda for war, incitement to or
fomenting of war, and any propaganda for preventive war
and for striking the first nuclear blow is prohibited”.

(ii) Algeria, Burma, Cameroon, Dahomey, Ghana, India, Kenya,
Madagascar, Nigeria, Unsted Arab Republic, Yugoslavia
(AJACI25/L.21) '

“3. Wars of aggression constitute intermational crimes
against peace. Consequently any propaganda which encourages
the threat or use of force azgainst the territorial integrity
and political independence of another State is prohibited”,

(iii) Ausiralia, Canada, United Kingdom, United States (A/
ACI25/1.22)
“2. In accordance with the foregoing fundamenta! prin-
ciple, and without limiting its generality:
“{a) Wars of aggression constitute international crimes
against peace”.

(ivy Chile (A/AC.125/1.23)
“{f) The prohibition shall therefore include all types of
wars of aggression,... and propaganda for war or for the
use of force in any of its forms”™.

(v) Italy, Netherlands (A/ACI125/1.24)
“2. Accordingly :

i

“(b) War of aggression constitutes a crime against peace;
o
" “4, In order to emsure the more effective application of
the foregoing principle, the Members of the United Nations:
“(b) should endeavour, to the extent commpatible with their
relevant constitutional provisions, to prevent the propaganda
for aggressive war, or incitement thereto”,

2. Use of force in territovigl disputes and boundary problems

(1) Czechoslovakia (A/ACI25/L.16, part T)

“4. Every State has the duty to refrain from the threat
or use of force to violate the existing boundaries of another
State”.

(ii) Aigeria, Burma, Comeroon, Dehomey, Ghana, India, Kenye,
Maedagascar, Nigeria, United Arob Republic, Yugoslovia
(A/ACI25/1.21)

“5. No threat or use of force shall be permitted to viclate
the existing boundaries of a State and any situation brought
about by such threat or use of force shall not be recognized
by other States™.

(iii) Awustralic, Canada, United Kingdom, United States (A/
AC.125/1..22)
“2. In accordance with the foregoing fundamental prin-
ciple and without limiting its generality:
[

“(d} Every State has the duty to refrain from the threat
or use of force to violate the existing boundaties of another
State, or other international lines of demarcation or as a
means of solving its international disputes, including terri-
torial disputes, and problems concerning frontiers between
States™.

(iv) Chile (A/AC125/1.23)
“(f) The prohibition shall therefore include..., the use
of force in connexion with frontier problems...”,

(v) Italy, Netherlands (A/AC.125/1.24)
“2. Accordingly:

1

“(c) In particular, every State has the duty to refrain
from the threat or use of force to violate the existing
boundaries of another State or other internationa! lines of
demarcation”.

3. Acts of reprisal

(i} Ceechoslovakia (AJACI125/L.16, part I)
“5. Every State has the duty to refrain... from under-
taking acts of reprisal”.

(i) Australia, Conada, United Kingdom, United States (A/
ACI125/1.22)
“2. In accordance with the foregoing fundamental prin-
ciple, and without limiting its generality:

el

“(b) Every State has the duty... to refrain from acts of

armed reprisal or attack”,
(iit) Chile (A/AC.125/1.23)

“.(d) The term ‘force’.., shall likewise cover reptrisals,
which are condemned by the Security Council’s resolution of
9 April 1964 (5/5650) as incompatible with the purposes and
principles of the United Nations™.

(iv} Utaly, Netherlonds (A/JAC.125/1.24)

“2. Accordingly:

I3

“(e) Every State has the duty to refrain from armed
reprisals”.

4. Orgonization of armed bands
(1) Australio, Conoda, United Kingdow, United States (A/
ACI125/1.22)

“2. In accordance with the foregoing fundamental prin-
ciple, and without Hmiting its generality;

i

“(b) Every State has the duty to refrain from organizing
or encouraging the organization of irregular or volunteer
forces or armed bands within its territory or any other terri-

tory for iucursions into the territory of another State or
across international lines of dermarcation’.

(ii) ltaly, Netherlands (A/AC.125/1.24)
“2. Accordingly:

i«

“(d) Every State has the duty not only to refrain from
the direct threat or use of regular armed forces, but also:

“(1) To refrain from organizing or encouraging the |

organization of irregular or volunteer armed forces -

or bands within its territory for incursions into the
territory of another State...”.

5. Instigation of civil strife ond terrovist acts .
(i) Austrobis, Canade, United Kingdom, United Stgtes { A

AC125/1.22) :

“2. In accordance with the foregoing fundamental prig=

ciple, and without limiting its generality : ;

[
“(¢} Every State has the duty to refrain from insﬁgaﬁgg_r
assisting or organizing civil strife or committing ter'i'd'l,",lﬁt
acts in another State or across international lines of dematca-
tion, or from conniving at or acquiescing in organized ac-
tivities directed towards such ends, when such acts involve
a threat or use of force”. .

{ii) Iraly, Netherlands (A/AC125/1.24)
“2. Accordingly :
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“{d) Every State has the duty not only to refrain
from the direct threat or use of regular armed forces, but
also:

€@

“(ii) To refrain from instigating, assisting or organizing
civil strife or committing ferrorist acts in another
State, or from conuniving at, or acquiescing in, or-
ganized activities directed towards such ends, when
such acts involve a threat or use of force...”.

6. Militory occupation ond nown-recognition of siuations
brought about by the illegal use or threat of force

(i) Algeria, Burma, Comeroon, Dahomey, Ghana, India, Kenya,
Moadagascar, Nigeria, United Arab Republic, Yugoslavia
(A/AC1I25/L.21)

“4, The tetritory of a Sfate is inviolable; it may not be
the object, even temporarily, of military -occupation or of
other measures of force taken by another State, directly or
indirectly, on any grounds whatever, No territorial acquisi-
tions or special advantages obtained either by force or by
other means of coercion shall be recogpized”.

(i) Chile (A/AC.125/L.23)

“(3) It shall be expressly declared that contemporary in-
ternational law in no way recognizes the relevancy or validity
of de facfo situations brought about by the illegal threat or
use of foree,..”,

7. Armed force or repressive measures agamst colonial peoples,
the position of territories wnder colowial rule, and the obli-
gations of the Charter with respect to dependent ierritorvies

(i) Czechoslovakia (ASACI25/L.16, part I)

“3. Every State has the duty to refrain from ali armed
actiong or repressive measures of any kind directed against
peoples struggling against colonialism for their freedom and
independence”,

(iiy Algerig, Burma, Cameroon, Dahomey, Ghana, India, Kenya,
Madagascar, Nigeria, United Arab Republic, Yugoslavia
(A/AC.125/1.21)

“7. Nothing in the present chapter shall be construed to
include peoples and territories under colontal rule as an
integral part of a State”.

(iii) Chile (A/AC.125/1.23)

“(b) The expression “in their international relations’ in
the above-mentioned Article 2, paragraph 4, shall exclude
from the prohibition the domestic activities of States, but
the prohibition shall become applicable in the case of a com-
munity of human beings struggling for its freedom and
independence. Thus the threat or use of force by a colonial
Power against a group of human beings under its domination
which is struggling for its freedom and self-determination
shall be prohibited”.

{iv) lialy, Netherlonds (A/ACI1Z5/L24)

“4. In order to emsure the more effective application of
the foregoing principle, the Members of the United Nations:

“(¢) shall comply fully and in good faith with the obliga-
tions set forth in the United Nations Charter with respect
to the political development of dependent territories, and shall
do their wimost, also in the light of General Assermnbly reso-
lution 1514 (XV) and other relevant resolutions, o ensure
the peaceful exercise of self-determination by the imhabitants
of dependent territories”.

& Agreement for gemeral and complete disarmament under
effective international comitrol

(i} Czechoslovakia (AJACI25/1.16, part 1)

“6. All States shall act in such a manner that an agreement
for general and complete disarmament under effective inter-
national control will be reached as speedily as possible and

will be strictly observed, in order to secure fulI effectiveness
for the prohibition of the threat or use of force”.

(ii) Chile (A/ACA25/1.23)

“(§) The practical means of giving effect to Article 2,
paragraph 4, of the Charter is to work for general and com-
plete disarmament, with the agreement of all the Powers of
the world, without exception, under effective international
control and with the prior and fundamental agreement that,
even in the event of an armed cooflict the use of all types
of nuclear and thermonuclear wezpons shall be prohibited
as a ctime against humanity”.

(iii) Italy, Netherlonds {A/AC.125/1.24)

“5. In order to promote the development of the role of
law in the international commnumity, all States should en-
deavour to secure the early conclusion of a universal treaty
of general and complete disarmament, accompanied by the
provisions necessary for the effective supervision and control
of disarmament measures, for the maintenance of peace and
security and for the peaceful settlement of international
disputes, and in the meantime shall endeavour to carry out
such agreed collateral arms control and disarmament mea-
sures as would be susceptible of reducing international tension
and of ensuring progress towards general and complete
disarmament”.

9. Making the United Nations security system sore effective

Italy, Netherlands (A/AC125/1.24)

“4. In order to ensure the more effective application of
the foregoing principle, the Members of the United Natons:

“(a) shall endeavour to make the United Nations security
system fully effective and shall comply in good faith with the
obligations placed upon them by the Charter with respect to
the maintenance of international peace and security .. ™.

D. LEGAL USES OF FORCE

(i) Ceechoslovakia (A/ACI25/1.16, part I)

“7. Nothing in the foregoing paragraphs affects the use
of force either pursuant to a decision of the Secuwrity Council
made in conformity with the Charter of the United Nations,
or in the exercise of the right fo individual or collective
self-defence if an armed attack occurs, in accordance with
Article 51 of the Charter of the United Nations, or in self-
defence of peoples against colonial demination in the exer-
cise of the right of self-determination™,

(i1) Algeria, Burma, Cameroon, Dahomey, Ghena, India, Kenya,
Madegascar, Nigeria, United Arab Republic, YVugoslavia
(A/ACI25/1.21)

“6. The prohibition of the use of force shall not affect
either the use of force pursuant to a decision by a competent
organ of the United Nations made in conformity with the
Charter, or the right of States to take, in case of armed
attack, measures of individual or collective self-defence in
accordance with Article 51 of the Charter, or the right of
peoples to self-defence against colonial domination, in the
exercise of their right to self-determination”.

(i) Australia, Conada,
(A/AC.125/1.22)

“3. Nothing in the foregoing paragraphs is intended to
affect the provisions of the Charter concerning the lawful
use of force, when undertaken by or under the anthority
of a competent United Nations organ or by a regional agency
acting in accordance with the Charter, or in exercise of the
inherent right of individual or collective seli-defence.

(iv) Chile (A/AC.125/L23)

United Kingdom, United Stotes

“{g) Whatever the scope and content of the expression
‘threat or use of force’ individual or collective self-defence
as provided for in Article 51 of the Charter may be resorted
to only if an armed attack occurs, witheut prejudice to the
legitimate right of a State which has been threatened with
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or subject to a form of force not constituting armed attack
to take reasonable measures for its security and the defence
of its vital interests and without prejudice to its obligation
immediately to report to the competent international authority
the threat or pressure to which i# has been subjected and
the measures taken; :

“fk) An exception to the principle set forth in Article 2,
paragraph 4, of the Charter shall also be made in cases of
the use of force by order of a competent organ of the
United Nations or under its authority, or by a regional
agency acting with the express authorization of the Security
Council (Articte 53)7.

(v) Italy, Netherlonds (A/ACI125/L.24)

“3. Nothing in the foregoing paragraphs affects the lawful
use of force in conformity with the relevant provisions of
the United Nations Charter™.

II. The principle that States shall settle their
international disputes by peaceful means in
such a manner that international peace and
security and jusiice are not endangered??

A. WRITTEN PROPOSALS

157. In regard to the above principle four written
proposals were submitted: one by Czechoslovakia; one
jointly by Dahomey, Jtaly, Japan, Madagascar and the
Netherlands ; one jointly by Chile; and one jointly by
Algeria, Burma, Cameroon, Ghana, Kenya, Lebanon,

* Nigeria, Syria, the United Arab Republic and Yugo-

slavia. The texts of the foregoing proposals are given
below in the order in which they were submitted to
the Special Committee.

158. Proposal by Czechoslovakia (A/AC.125/1.16,
part I1):

“l. Every State shall settle its international disputes solely
by peaceful means so that international peace, security and
justice are not endangered. '

“2. Having regard to the circumstances and the nature of
the dispute, the parties to any international dispute shall
first seek its just settlement by negotiation, and shall use,
whenever appropriate and by common agreement, ingiiry,
mediation, conciliation, arbitration, judicial settlement, resort
to regional agencies or arrangements, in strict accord with
the Charter of the United Nations, or other peaceful means.

“3. International disputes shall be settied on the hasis of
the sovereign equality of States, in the spirit of understand-

ing and withont the use of any form of pressure.

»
e

159. Joint proposal by Dahomey, Italy, Japan, Mada-
gascar and the Netherlands (A/AC.125/1.25 and
Add.1l):

“I. The principle of the peaceful seitiemen: of interna-
tiomal disputes set forth in Asticle 2, paragraph 3, of the
United Nations Charter, is a corollary of the prohibition
of the threat or use of force, and, as such, the expression
of a universal legal conviction of the international community,

“2. Accordingly,

“(@) All States shall settfe their internmational disputes
by peaceful means in such a manner that international peace
and security, and justice, are not endangered ;

“(b} The parties to any such dispute shall seek a solution
by negotiation, inquiry, good offices or mediation, conciliation,
arbitration, judicial settlement, resort to regional agencies
or arrangements, or other peaceful means of their own
choice’;

“(¢) Failure to reach a solution by any of the above
means does not absolve the parties from the duty of con-
tinuing to seek settlement of the dispute by peaceful means;:

22 An account of the consideration of this principle by the

1964 Special Comtnittee appears in chapter IV of its report
{A/5746).

“(d) Recourse to or acceptance of a settlement procedure,
including any obligation freely undertaken to submit exist- .
ing or future disputes to any particular procedurs, shall not E
be regarded as incompatible with sovereign equality.

“3. In order to ensure the more effective application of
the foregoing principle:

“{a) Legal disputes should as a general rule be referred
by the parties to the International Court of Justice, and in
particular States should endeavour to accept the jurisdiction
of the International Court of Justice pursuant to Article 36,
paragraph 2, of the Statute of the Court.

“(5) General multilateral agreements, concluded mnder the
auspices of the United Nations, should provide that disputes
relating to the interpretation or application of the agresment,
and which the parties have not been able to settle by nego-
tiation, or any other peaceful means, may be referred on
the application of any party to the International Court of
Justice or to am arbitral tribunal, the members of which are
appointed by the parties, or, failing such appointment, by
an appropriate organ of the United Nations. ‘

“(c) Members of the United Nations and United Nations :
organs should continue their efforts in the field of codifica- E
tion and progressive development of international law with
a view to strengthening the legal basis of the judicial settle-
ment of digputes.

“{(d) The competent organs of the United Nations sheuld
avail themselves more fully of the powers and functions con-
ferred upon them by the Charter in the field of peacefut
setilentent, with a view to ensuring that all disputes are
settled by peaceful means in such a manner that not only
irternational peace and security but also justice is preserved.”

160. Draft resolution by Chile (A/AC.125/1.26):

“The Special Committee, bearing in mind:

“(g) That the Preamble of the Charter of the United
Nations proclaims the need for States to practise tolerance

.and live together in peace with one another as good
neighbours,

“(b) That Article 1, paragraph 2, of the Charter declares
that one of the purposes of the United Nations is to develop
iriendly relations amomng nations,

“{¢) That Article 2, paragraph 3, of the Charter declares
that ail Members of the United Nations shall settle their
international disputes by peaceful means in such a manner
that international peace and security, and justice, are not
endangered, o

“Declores:

“l. That States are obliged to settle all their disputes
whatsoever by such peaceful means as they deem appropriate,
without prejudice to the provisions of the international agree:
ments in force and of the generally recognized norms of .
international law; :

“2. That, once a procedure for pacific settlement has been
initiated, States have an obligation to refrain from changing
the de facto situation which gave rise to the dispute afi
to take preventive measures against the creation or aggrava
tion of any tension which might endanger peace:

“3. That any pacific settlement of an international dispute
must be based on justice and must take into account the
maintenance of international peace and security; and !

“4. That, by virtue of Articles 52, paragraph 4, and 103
of the Charter of the United Nations, the right to Have
recourse to a regional agency in pursuit of a pacific settle-
ment of a dispute does not prectude or diminish the right
of any State to have recourse direct to the United Natichs
in defence of its rights” )

161. Joint proposal by Algeria, Burma, Camercon,’
Ghana, Kenya, Lebanon, Nigeria, Syria, the United"
Arab Republic and Yugoslavia (A/AC.IZS/L.Z’/") i

“l. Every State shall settle its disputes with other State
by peaceful means, in such a manner that international peact
and security, and justice, are not endangered:

“2. States shall accordingly seek early and just setflém




